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Date Remarks 

12/21/99 Application. 
01 /05/00 Acknowledgement letter. 
0 1 /2 1/00 Order to Satisfy or Answer; info due 113 1 
01/31/00 RESPONSE TO ORDER OF JAN 21,2000 (OVERT CARROLL CLARK ENERGY) 
02/25/00 Order scheduling 414 hearing; sets procedural schedule 
03/06/00 ENTRY OF APPEARANCE & MOTION FOR CONTINUANCE (PATRICK NASH ATTORNEY FOR 

COMPLAINAN) 
03/14/00 Order revising procedural schedule; hearing rescheduled from 414 to 512 
04/2 1/00 MOTION FOR EXTENSION OF TIME TO VERIFIED WITNESS TESTIMONY (PATRICK NASH DIMITRI 

VAUGHN TAYLOR) 
04/21/00 MOTION FOR EXTENSION OF TIME IN WICH TO ANSWER TO SUBMIT DIRECT TEST (CLARK ENERGY 

COOP ROBERT ROSE) 
04/28/00 Order cancelling 512 hearing and rescheduling for 611; discovery ext. 30 days. 
05/15/00 ANSWER TO INTERROGATORIES (ROBERT ROSE CLARK ENERGY) 
05/19/00 MOTION FOR EXTENSION OF TIME (PATRICK NASH) 
05/22/00 NOTICE OF ADDRESS CHANGE (PATRICK NASH ATT FOR COMPLAINANT) 
05/22/00 MOTION FOR EXTENSION OF TIME TO FILE VERIFIED WITNESS TESTIMONY & ANS (PATRICK NASH) 
06/02/00 JOINT MOTION FOR EXTENSION OF DEADLINES & CONTINUANCE OF HEARING (PATRICK NASH ATT 

FOR DIMITRl TAYLOR) 
03/28/0 1 Order entered; info due 4/27 or case dismissed without further order 

054 5/0 1 Order setting procedural schedule; schedules 6/26/2001 hearing 
05/29/0 1 INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS (SHANNON MESSER/CLARK 

ENERGY) 
06/12/0 1 TESTIMONY OF TAYLOR, KIRKWOOD, TAYLOR, SLONAKER, MYERS, AND TUTTLE (PATRICK 

NASHDIMITRI VAUGHN TAYLOR) 
064 2/0 1 ANSWERS TO DEFENDANT'S INTERROGATORIES (PATRICK NASH/DIMITRI VAUGHN TAYLOR) 
06/12/0 1 DIRECT TESTIMONIES OF MESSER, PEYTON, AND MAYNARD (SHANNON MESSEWCLARK ENERGY) 
06/19/0 1 RESPONSE TO DEFENDANTS MOTION FOR EXTENSION OF TIME (PATRICK NASH) 
06/22/0 1 Order rescheduling 6/26 hearing to 7/12; schedules 719 IC; info due 7/5/2001 
07/05/0 1 VERIFIED REBUTTAL TESTIMONY OF DIMITRI VAUGHN TAYLOR (DIMITRI VAUGHN TAYLOR) 
07/05/01 VERIFIED REBUTTAL TESTIMONY OF MESSER AND SIDWELL (SHANNON MESSEWCLARK ENERGY) 
08/03/01 Connie Sewell - TRANSCRIPT FILED FOR HEARING ON JULY 12,Ol 
08/17/01 Donald G Thomas - Office Of The Marshall County Atty - WRITTEN BRIEF OF CLARK ENERGY 
08/17/01 Patrick F Nash - POST HEARING BRIEF 
IO/ ]  5/01 Final Order; Clark Energy shall extend service to Complainant contingent upon Complainant providing reasonable 

access as described and willingness & ability to pay for his portion of costs of extension 

04/30/01 STATEMENT & MEMO AS REQ BY ORDER DATED 3-28-01 (PATRICK NASH) 

Index for Case: 1999-005 13 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR ) 
1 

COMPLAINANT ) 
) 

) 
CLARK ENERGY COOPERATIVE, INC. 1 

1 
DEFENDANT 1 

V. ) CASE NO. 99-513 

O R D E R  

On December 21, 1999, Dimitri Vaughn Taylor (“Complainant”) filed a formal 

complaint against Clark Energy Cooperative, Inc. (“Clark Energy”) alleging that Clark 

Energy improperly refused him electrical service. Complainant alleges that prior to 

purchasing a plat of land on the Kentucky River, he contacted Clark Energy to inquire 

about extending electrical service along a set of lines and poles that at the time were 

out of use but did lead to Complainant’s property. Complainant alleges that Clark 

Energy assured him that it would extend service to the property because it had the right- 

of-way to extend service. Complainant also alleges that Clark Energy told him to obtain 

a building permit. Based upon this alleged representation, Complainant purchased the 

property and applied for the necessary building permit. Complainant alleges, however, 

that prior to approval of the building permit, Clark Energy took down the poles and wires I 

leading to his property and informed him that in order to receive electrical service, he 

must build a road to the property. 



Complainant requests that he receive electrical service from Clark Energy 

without payment for construction. 

FACTS 

On May 22, 1997, Complainant purchased the property in question. Complainant 

claims that he purchased the property after confirming that Clark Energy would provide 

electrical service. On the day of purchase, Complainant went to Clark Energy in 

Winchester and filled out a membership application form and advised Clark Energy that 

at one time electric service was provided to his property. 

Complainant’s property is located in Clark County and is bounded by steep cliffs 

on three sides and by the Kentucky River on the fourth side. Complainant gains access 

to his property by boat or by walking across his neighbor‘s property. No road leads to 

Complainant’s property and he does not have an easement across any neighbor‘s 

property for access to his property. Furthermore, a topographic map of Complainant’s 

property reveals that the cliffs surrounding his property are approximately 100 feet high. 

Complainant wishes to have Clark Energy extend its lines down these cliffs to his 

property from a Clark Energy service line located within 1000 feet of Complainant’s 

planned point of service.’ The existing distribution line is at the top of the cliffs and part 

of the line that Complainant requests would have to cross the face of the cliffs. 

807 KAR 5:041 , Section 11 (I), provides in pertinent part: 1 

An extension of 1,000 feet or less of single phase line shall 
be made by a utility to its existing distribution line without 
charge for a prospective customer who shall apply for and 
contract to use the service for one (1) year or more and 
provides guarantee for such service. 
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To support its denial of service, Clark Energy relies upon 807 KAR 5:006, 

Section 14(c).* Clark Energy argues that unless Complainant builds a road to his 

property, upon which Clark Energy’s trucks, equipment, and lines may travel, it is under 

no duty to extend electrical service to C~mplainant.~ Without such access, Clark 

Energy claims that it would be difficult if not impossible to repair downed lines, set 

poles, string lines, and read Complainant’s meter. . 

In regard to the existing line and poles on Complainant’s property, Clark Energy 

claims that the line has been long abandoned and that no part of the old line is intact or 

can be used to extend service to Complainant’s property. Clark Energy claims that it 

was unaware of the existence of the line until informed by the Complainant. Upon 

learning of the line, and following an inspection, Clark Energy retired the line because it 

believed that the line posed a hazard to hikers. Clark Energy claims that the old line 

consists of wires, poles, and a transformer of a type that Clark Energy no longer uses. 

807 KAR 5006, Section 14(c), provides: 
When a customer refuses or neglects to provide reasonable 
access to the premises for installation, operation, meter 
reading, maintenance or removal of utility property, the utility 
may terminate or refuse service. Such action shall be taken 
only when corrective action negotiated between the utility 
and customer has failed to resolve the situation and after the 
customer has been given at least ten (IO) days’ written 
notice of termination pursuant to Section 13(5) of this 
administrative regulation. 

Section 18 of the Rules and Regulations of Clark County’s Tariff provides in 
pertinent part: 

The cooperative may refuse or terminate service to an 
applicant or member, after proper notice for failure to comply 
with the cooperative tariffed rules and regulations; 
Commission regulations; outstanding indebtedness; 
noncompliance with state, local or other codes; refusal to 
permit access; or refusal to pay bills. 
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Furthermore, the retired line and transformer reflected outdated electrical characteristics 

that do not reflect modern electrical usage. 

Clark Energy also claims that it never gave Complainant an ironclad assurance 

that it would extend electrical service to his property. However, even if, as Complainant 

claims, Complainant relied upon this alleged representation, it would not bear upon the 

final outcome of this case. The issue presented here is whether Clark Energy’s refusal 

of service complies with the applicable tariff provisions, regulations, and statutes, not 

whether Complainant relied upon Clark Energy’s representation in purchasing the 

property. 

The Commission held a formal hearing in this case on July 12, 2001. H. Howell 

Brady, Hearing Examiner for the Commission, presided. 

DISCUSSION 

Complainant complies with all applicable Commission regulations except for the 

issue regarding whether he is required to build a road to give Clark Energy “reasonable 

access” to his premises. 807 KAR 5006, Section 14(c). Moreover, the Commission 

must determine whether the extension that Complainant requests is “reasonable.” 

KRS 278.280(3) grants the Commission the authority to order an extension of service 

when, after a hearing, the Commission finds that such extension is “reasonable.” 

Complainant contends that Clark Energy can easily run a service line down the 

cliff to his planned home because the presence of the retired line proves Clark Energy 

did it once before. Clark Energy claims that its policy is to avoid situations in which an 

extension of service would result in part of a line being inaccessible to Clark Energy 

employees and equipment. Neither party disputes that running the line down the cliff 
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would result in a part of the line being inaccessible to Clark Energy’s crew and 

equipment. Clark Energy claims that if Complainant does not build a road by which it 

may access Complainant’s property, it would be forced to “hand set” the poles. This is 

an arduous process by which Clark Energy’s crew would carry the poles down the cliffs 

and set them in the ground by hand. Clark Energy claims that it no longer sets poles by 

hand. 

In his rebuttal testimony, Complainant claims that if Clark Energy does not wish 

to provide service by means of poles set directly on the cliff side, there exists a trail or 

former road that leads to his property from a neighbor’s property. Complainant asserts 

that with minimal grading, clearing, and the installation of a culvert, Clark Energy’s 

equipment and personnel could access his p r~per t y .~  Complainant has neither 

requested nor obtained permission from his neighbor to build a road to his p r~per ty .~  

The proposed route for this road is approximately 4000 feet in length. 

Complainant further asserts that, if this 4000-foot road is to be built, it is Clark 

Complainant relies upon Clark Energy’s responsibility to pay for the construction. 

Complainant does not propose that the road 
constructed in such a manner that it allows Clark Energy’s 
his property. 

be paved, only that it be 
trucks reasonable access to 

a07 KAR 5:006, Section 5(3), provides: 
Obtaining easements and rights-of-way necessary to extend 
service shall be the responsibility of the utility. No utility shall 
require a prospective customer to obtain easements or 
rights-of-way on property not owned by the prospective 
customer as a condition for providing service. The cost of 
obtaining easements or rights-of-way shall be included in the 
total per foot cost of an extension, and shall be apportioned 
among the utility and customer in accordance with the 
applicable extension administrative regulation. 
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Energy’s standard service agreement, which provides that every Clark Energy customer 

give Clark Energy a perpetual easement and right of access over its lands for the 

maintenance and extension of service. The neighbor over whose property this alleged 

road would run is a Clark Energy customer. Complainant argues, therefore, that Clark 

Energy already has a perpetual easement over the neighbor‘s property and has a right 

and obligation to build the road. 

The Commission, however, is not the proper body to decide whether Clark 

Energy’s easement on the neighbor’s property provides it with a right to construct a road 

in order to provide service to a prospective customer. A court of competent jurisdiction 

in Clark County would have to determine Clark Energy’s rights under the easement. 

\ Clark Energy states that, if Complainant pays for the construction of a 4000-foot 

road, then it is willing to extend electrical service to Complainant along the road. 

Complainant is unwilling to pay these additional costs, maintaining that he is entitled to 

free extension of service. 

If the Commission ordered Clark Energy to extend service to Complainant by 

running the line down the cliffs, Complainant would pay nothing under the regulation for 

the extension because the extension is less than 1000 feet. However, the hazards 

involved in such an undertaking render this option less than reasonable. If, on the other 

hand, Clark Energy were required to pay all costs associated with extending service, 

acquiring easements, and building a road, the other Clark Energy customers would 

ultimately subsidize Complainant’s extension. 

The Commission concludes that an extension of service to Complainant’s 

property should not lead down the cliffs. Although at one time the property received 
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service from a line leading down the cliffs, such a line would create a significant safety 

concern to Clark Energy’s employees who build, maintain, and repair its lines. The 

Commission finds that such an extension would not be reasonable because of safety 

risks and the problems posed by periodic meter readings. The Commission further 

finds that, in order to provide reasonable access to his property, Complainant must pay 

the construction costs necessary to enable Clark Energy’s trucks to install and maintain 

the necessary equipment. It is inappropriate to require other customers to subsidize the 

costs of such construction. 

IT IS THEREFORE ORDERED that Clark Energy shall extend service to 

Complainant contingent upon Complainant’s providing reasonable access as described 

above and his willingness and ability to pay for his portion of the costs of the extension, 

including the acquisition of easements pursuant to 807 KAR 5041, Sections 11 (1) and 

(2)(a)* 

Done at Frankfort, Kentucky, this 15 th  day of October, 2001. 

By the Commission 

ATTEST: 

Deputy Executive Director 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CASE NO. 99-513 ; . .  . 
& . -  -2 - 7 2CC1 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR 

vs . WRITTEN BRIEF OF CLARK ENERGY 
COOPERATIVE, INC. 

CLARK ENERGY COOPERATIVE, INC. 

* * * * * * * *  

COMPLAINANT 

DEFENDANT 

i 

Comes now the defendant, Clark Energy Cooperative, Inc., 

by and through counsel, and hereby submits its Written Brief with 

respect to the above-referenced matter. 

This matter was originally filed with the Public Service 

Commission against Clark Energy Cooperative, Inc. (hereinafter 

referred to as "Clark Energy") by Mr. Dimitri Vaughn Taylor 

(hereinafter referred to as "Mr. Taylorf1) on December 21, 1999, 

alleging that, although he had advised Clark Energy of the remote 

location of the property he purchased and Clark Energy originally 

told him that Ifit would be no problemv1 to provide electric service 

to Mr. Vaughn at that site, Clark Energy refused to provide 

electric service to his property. 

A brief history of the developments and facts of this 

case is important before deciding this case on the merits. On May 

22, 1997, Mr. Dimitri Taylor purchased an approximately 134 to 2 

1 



acre tract of land fronting on both the Kentucky river and the 

mouth of Jouett Creek in Clark County, Kentucky, commonly referred 

~ 

to as the l'Point'', a small portion of property which is accessible 

only by boat unless easements or agreements for a road are entered 

into with the adjoining property owners. After purchasing the 

property, Mr. Taylor, on the same day, called and visited the 

offices of Clark Energy in Winchester, Kentucky and signed a 

I 

I 

membership application requesting service and advised that, at one 

time, service had been provided to the site. Clark Energy took 

down the information and set up a meeting between Mr. Taylor and a 

Clark Energy engineering representative. In accordance with the 

meeting plan, Mr. Taylor met with Todd Peyton, a member of Clark 

Energy's engineering group to review the location of the property 

and to determine the availability of service to the property in 

accordance with Clark Energy's rules, regulations and tariffs. 

They visited Mitchell Sidwell over whose property Taylor used to 

cross to reach the Point. While at Mr. Sidwell's place, Mr. Taylor 

I described to Mr. Peyton that there were remnants of a very old 

power line at the campsite, but no electric service. It is 

interesting to note that at the time of the meeting with Clark 

Energy, Mr. Taylor was unable to provide access to the property via 

land access and Clark Energy was left to speculate about the 

location of the property, the existence and condition of the old 

power line and Clark Energy's obligation and ability to provide the 

requested electric service to the site. Taylor expressed to Mr. 



meeting. He further advised that he had not worked out the routing 

or location of the access road. 

No activity occurred with respect to Mr. Taylor's request 

until September 1999, when Mr. Taylor called to request Clark 

Energy provide service to his campsite by way of the old abandoned 

poles used over thirty (30) years ago to provide electricity to the 

site. A review of the records of Clark Energy and the 

conversations with employees at Clark Energy as well as adjoining 

landowners determined that there had been no electric service to 

the location for at least 30 years. There, at one time, was a 

cabin on the property, but it burned some 30 years ago and was 

never rebuilt nor was service provided to the site. Clark Energy 

representatives then went to the site to determine the location and 

condition of the old-line route. A visual inspection of the 

apparently retired in place line determined that the conductor was 

down and broken, trees had grown around the conductor in places, 

there were broken and unsound poles, the transformer was not 

operational and was filled with bullet holes, and the insulators 

were not of the type needed to handle service under today's 

requirements. 

Clark Energy confirmed that the power line was not intact 

and could not be utilized to provide electric service to the site 

in its condition and new conductor could not be installed to the 

existing poles, both based upon the condition of the poles and the 

inaccessibility of the route. Furthermore, it was determined that 

to allow the remnants of the line and route to remain in place 
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would create a hazard to hikers and rock climbers in this remote 

area. Clark Energy hired an independent contractor to remove the 

remains of the line. The contractor was unable to get trucks and 

equipment to the line route and had to remove the conductor, poles, 

transformers and insulators by hand and by having its employees 

haul most of the material out by foot. 

Throughout the course of this entire endeavor, Clark 

Energy has been willing to provide service to Mr. Taylor provided 

he grant reasonable access to Clark Energy to the requested service 

site for the installation and maintenance of a power line and to 

pay all applicable line extension tariff charges associated with 

the construction and installation of the line. 

A review of the file, the testimony and pleadings 

submitted in this case clearly indicate that Mr. Taylor's 

recollection of the events surrounding this complaint is somewhat 

sketchy as to the details and filled with contradictions. 

Discrepancies contained in Mr. Taylor's testimony include, but are 

not are limited to, his revelation that Clark Energy has men 

working the front counter when testimony revealed no men handle 

that aspect of Clark Energy's business; Mr. Taylor and Todd Peyton 

went to Hanley's house to look at Mr. Taylor's property when 

testimony from Todd Peyton and Mitchell Sidwell, by way of 

affidavit unequivocally established that Mr. Taylor went to 

Mitchell Sidwell's house to access the property; Mr. Taylor 

represented that he was told that a deed was a prerequisite for 

service when testimony from Clark Energy and the Membership 
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Application 

he signed a 

showed that was not the case; Mr. Taylor testified that 

required form for termination before applying for new 

service when, in fact, no such procedure exists; that a backhoe 

could be brought to the site to prepare the area when he has no 

access agreement with Mr. Hanley and Hanley states that it is not 

possible to get down to the site with vehicles or equipment; and 

finally, Taylor alleges electric service was readily available but 

in his testimony stated that Clark Energy wished to view the site 

to see "where we were going to run the electric.11 

Mr. Taylor attempts to confuse the issue and to persuade 

the Public Service Commission that the main issue to be decided in 

this case is whether or not Clark Energy and Mr. Taylor had reached 

an understanding with respect to Clark Energy providing service to 

Mr. Taylor; thus creating a binding contract between the parties 

that could be enforced in a court of law, or, in the alternative, 

appeal to the sympathies of the Commission arguing under a theory 

of equity that Clark Energy made certain representations concerning 

the availability of service to the site and that Mr. Taylor 

detrimentally relied upon those representations in purchasing the 

property expecting to receive electric service. However, Mr. 

Taylor's theory and his reliance on these theories and equitable 

relief is misplaced and should be set aside from consideration in 

this matter. 

Regardless of Mr. Taylor's approach to this case, !!the 

issue presented at this hearing as a result of Mr. Taylor's 

Complaint is whether Clark Energy's refusal of service complies 

5 



with the applicable tariff provisions, regulations, and statutes, 

which govern Clark's conduct and not whether Mr. Vaughn relied upon 

Clark Energy's representations concerning the availability of 

electric service in purchasing the property." The Public Service 

Commission in its Order dated March 28, 2001, set forth this issue 

and confirmed Clark Energy's position in this matter. 

To adequately address these issues and to measure the 

appropriateness of Clark Energy's actions, one must first look to 

the standards and conditions that were applicable to and supported 

Clark Energy's decision determining that electric service to this 

location was not feasible or required. 

807 KAR 5:006 § 14(c) states that "When a customer 

refuses or neglects to provide reasonable access to the premises 

for installation, operation, meter reading, maintenance or removal 

of utility property, the utility may terminate or refuse service." 

Such is the case here. The administrative regulations contemplate 

that Reasonable Access is an essential element, which serves as a 

prerequisite for acquiring service and also serves as a condition 

for maintaining service. 

What constitutes Reasonable Access is open to some 

interpretation. However, one must recognize that the definition of 

Reasonable Access continues to be modified as technology, equipment 

and machinery improve. Society has come a long way from the 

origins of the Rural Electrification Program in the 1930s. When 

the program began, it was not uncommon for local rural electric 

companies and representatives to walk proposed routes, design the 

6 



routes by diagraming them on paper, haul poles and conductor along 

the line route using mules, dig holes and set poles by hand, and 

install spans of conductor using mules to stretch the electric 

wire. Times are constantly changing and now technology and 

equipment provides for more advanced methods of determining 

location and allowing for the installation of the line. 

Computerized maps can now permit the utility company to design the 

route, equipment and line trucks are used to transport the 

materials to the site, equipment can now stretch the span and 

employees are able to attach the conductor to the poles by using 

bucket trucks. As the old saying goes "Georgia Mules and Country 

Boys are fading fast away1', so are the antiquated times of 

installing overhead lines by hand. Thanks to technology and 

improved safety concerns for their employees, utility companies can 

now use advanced equipment to install and maintain power lines. 

Reasonable Access as contemplated and practiced by Clark 

Energy means an ability to transport and position personnel, 

material and equipment, including, without limitation, digger 

trucks, bucket trucks and service trucks, needed to construct, 

install and subsequently operate and maintain the power line 

equipment and provide access to the customer's meter. This type of 

access is necessary to allow Clark Energy to provide reliable 

service, to be able to inspect the line to prevent loss of service, 

to allow for prompt responsiveness in the event of an interruption 

of power, and to inspect the customer's meter as required by Public 

Service Commission regulations. 
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Reasonable Access also allows Clark Energy to safely and 

routinely construct and maintain operations of a power line without 

exposing Clark Energy employees to hazardous conditions or have 

them engage in conduct which would place them in an unsafe 

environment. 

Mr. Taylor bears the burden before the Commission that 

Clark Energy is required to provide electric service to Taylor's 

remote river front property. The basic considerations of this case 

which need to be weighed to determine if Reasonable Access has been 

provided or is available to Clark Energy in deciding what electric 

service, if any, must be provided to Mr. Taylor are (1) the 

location of the property and the terrain leading to the property 

for installation of a new line; (2) the condition of the existing 

line and poles which were removed by Clark Energy; and ( 3 )  the 

applicability of the line extension tariffs filed by Clark Energy, 

which sets forth the cost associated with a project of this 

magnitude. 

First, the location of the property and condition of the 

terrain surrounding the property needs to be examined. Mr. Taylor 

originally reported on his complaint and later testified by way of 

verified direct testimony and at the hearing on July 12, 2001 that 

the river front property which he purchased, and to which he was 

requesting Clark Energy provide service, was landlocked and the 

only access to the property was by boat. The property in question 

is, according to Mr. Taylor, a peninsula bordered on three sides by 

water. This explains the initial disclosure and confirmation by 
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Mr. Taylor that boat access is the only method for reaching the 

property. 

The ability to provide service to the site is further 

hampered, even if access was available, by the fact that the 

surrounding property is located in a flood plain. This fact was 

established by the testimony of Mr. Taylor and by the documents he 

filed and submitted concerning his septic disposal system. 

Essentially there would be NO access to the property and no ability 

to inspect and maintain the line during times of high water and wet 

seasons if a line was installed. In addition, in times of high 

water, the hazard of mixing energized power lines and water creates 

a potentially life-threatening condition to the Clark Energy's 

employees attempting to periodically inspect the line, maintain the 

line and repair interruptions of service, as well as the curious 

boater who by misfortune or accident may be electrocuted by getting 

too close to this situation. 

In later disclosures and testimony, Mr. Taylor 

established his position that there was also foot access to the 

property. However, Mr. Taylor concedes that there is no road 

access to the property. In fact, Mr. Taylor testified at the 

hearing that IIYou can't drive a car there...11 

Mr. Taylor, in describing how to get to the property 

testified at the hearing that the easiest way to get to the 

property was to IIgo actually through the farm at the end of Sidwell 

Lane (a private lane) and drive to the back of that farm, and then 

it's an easier walk in, as far as walking in, to drive almost 
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within a quarter of a mile of the Point.'I (parentheses added.) 

Although this is the l'easiestll way to get to the property, Mr. 

Taylor has no written easement nor any oral agreements or 

permission to cross the adjoining property owners' land to access 

his property. 

The "remotet1 location of this property was further 

confirmed by the testimony of Mr. Taylor's witnesses, including 

Donald Brent Myers, who, in his verified direct testimony, 

described the property as a "little remote piece of ground on the 

Kentucky River". Steven Slonaker testified that he would access 

the property by hiking on the adjoining property owner's farm and 

then hiking to Mr. Taylor's property. 

Even Mr. Taylor's father, Grover Taylor, in his verified 

direct testimony stated the property his son wanted was to be in 

the country and "he wanted it to be remote, which apparently this 

was from his description." During cross-examination, Grover Taylor 

testified that although he believed access to be available by way 

other than boat, he has never walked to the property nor did he 

know where one would park before beginning a walk to the area. At 

no time did Grover Taylor ever indicate a road existed or that 

vehicle access was available to get to the site. To further 

support Clark Energy's position that the property was inaccessible 

except by boat or foot travel, Grover Taylor stated that building 

materials or a trailer would have to be airlifted in because of the 

remote nature of the property and the rough terrain surrounding it. 

This description is a far cry from the easy access Mr. Taylor would 
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have the Commission and Hearing Officer believe exists to the 

property. 

Mr. Taylor described the condition of the terrain 

surrounding this property and the steep cliffs surrounding his 

little acre of l1paradisel1. In his testimony, Mr. Taylor stated 

that the terrain where the poles ran holding up the retired line 

was a river palisade or in more common laymen's terms, a cliff. 

This description was corroborated by Mr. James Maynard, 

a contractor for Clark Energy. Mr. Maynard described the property 

as being unlevel, containing rock cliffs and steep hills. The 

grade of the property was so great that one had to physically pull 

oneself up the cliff. In other places, one had to search to find 

the area of least resistance. 

From the onset, it has been the position of Clark Energy 

that this property is not accessible for the purpose of providing 

electric service to the site. 

Who would know more about the terrain and the 

accessibility to the Point than the adjoining landowners. Mitchell 

Sidwell, in his affidavit, stated that he is familiar with the 

property of Mr. Taylor and, in fact, Mr. Taylor used to cross Mr. 

Sidwell's property for the purpose of accessing his property at the 

Point. Mr. Sidwell confirms that there is no road access to the 

property and it can only be accessed by foot, horseback or boat. 

That same position was supported by Michael Hanley, the landowner 

who owns the property directly adjacent to Mr. Taylor's property. 

Mr. Hanley stated, in his affidavit, that the Point is a remote 
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location down the cliffs, bluffs and banks of the Kentucky River 

and that it is not accessible except by boat or foot. We recognize 

that Hanley has prohibited access to his river front property by 

horseback because of the steep grade and narrow path. 

Topographical maps of the Taylor campsite and surrounding vicinity 

filed by Clark Energy confirms the campsite is remote and very 

difficult to access. 

The next aspect to consider is the condition of the poles 

and conductor that were in existence at the time of Mr. Taylor's 

purchase of the property. Clark Energy testified that plant growth 

had reclaimed the area, hiding the fact that remains of the old 

line existed. Shannon Messer testified that except for 

approximately 850 feet of an old power line that was accessible by 

an open field, there did not appear to be any evidence of a line to 

Mr. Taylor's property. In fact, there was no conductor at all 

attached to the poles where the line would have entered the wooded 

area at the edge of Mr. Hanley's field. 

To confirm the condition of the line, Clark Energy 

personnel and contractors physically traveled down the cliff to 

find remnants of the line. Mr. Todd Peyton found two broken poles 

and one pole leaning badly. Conductor was tangled in the trees and 

interwoven in the branches of the growth and the line was still 

dangling in the air, supported only by the branches of the trees. 

James Maynard, a contractor for Clark Energy testified 

that once on the site, he could not see any evidence of any right 

of way or existing power line. The crew would have to hunt for the 
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location of the next pole. Three of the poles used in the old 

service were broken at the time Mr. Maynard arrived on the scene to 

remove the retired line. With respect to the poles, Mr. Maynard 

testified that the crew was forced to cut some poles in sections, 

tie a rope around the pole and remove it from the brush and growth 

around it. The wire was in various stages of disarray and 

disrepair. Sections of the wire hung in trees, portions were still 

attached to the poles and gaps existed where there was no line at 

all. All wire that could be recovered was rolled up and carried 

out by hand as a result of the steep incline. There still 

remained, after the cleanup, approximately 500 to 1000 feet of 

conductor still hanging in the trees. 

In any event, Mr. Maynard stated that the line was not 

serviceable and that all new poles would have to be set by hand, 

and new conductor installed along with new insulators and a new 

transformer. 

Mr. Taylor, in his initial complaint and disclosures, 

would have one believe that the conductor was in excellent shape 

and capable of providing service if someone would just hook it up 

at the site. However, during cross-examination, the true condition 

of the poles and wires were described. Mr. Taylor admits that 

although there were some wires on the poles, he could not confirm 

if all wires were on the poles nor could he confirm the condition 

of the wires. With respect to the conductor still attached to the 
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poles, Mr. Taylor states that there were saplings and trees grown 

up in the conductor and were pushing the wires up in the air. 

From the onset, Grover Taylor, the complainant's father, 

stated that the wiring was down and that there were trees growing 

up into the wires. On redirect, Grover Taylor stated that there 

were wires strung and hanging in the trees. Such descriptions of 

the old line are hardly the type of condition one would expect of 

an electric line maintained by a utility and capable of providing 

service to this campsite. 

This same type of testimony was further provided by 

Donald Brent Myers, testifying on behalf of Mr. Taylor, who stated 

that he observed undergrowth having grown up into the wires. He 

described the growth particularly as being small saplings, which 

were entrenched into the wires. Wires were entangled in the 

treetops and laying on the ground. 

The transformer was of additional concern. It was 

certainly not in a condition to carry out its intended purpose. 

Instead of being used to carry and supply electric current, it had 

been used for target practice and riddled with bullets. This fact 

was not only confirmed by the verified direct testimony of Clark 

Energy's representatives, but also by Mr. Taylor and Mr. Myers. 

This line could not be used to provide service to the 

site and could not be salvaged. Mr. Hanley's affidavit explains 

that the wires of the old power line ended at the last pole in the 

field before entering the woods. Mr. Mitchell Sidwell states that 
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the line leading to Mr. Taylor's property had been down for years 

and he, in fact, had logged trees off of the conductor itself. 

At all stages of this decision making process, the 

decision maker must be mindful of the fact that Clark Energy is 

willing and able to construct this line and provide electricity to 

Mr. Taylor provided he complies with the applicable regulations and 

tariffs that are uniformly applied by all utilities to customers. 

If Mr. Taylor provides reasonable access for Clark Energy's 

equipment to access the site without endangering the safety of 

Clark Energy personnel, Clark Energy will plan a new power line 

along an access road and easement in accordance with the Public 

Service Commission regulations and Clark Energy's approved line 

extension tariffs. 

This case is not a simple matter of supplying electric 

service to a residence located in a subdivision. In fact, this 

case is not your typical rural connection. This case presents the 

situation where Mr. Taylor believes that Clark Energy is expected 

to perform the extraordinary, burdensome and daunting task of 

providing electric service to a remote campsite for the benefit of 

one person; a person who has no access to his property other than 

by river, a person who has no easements or permission to grant 

access to Clark Energy and a person who expects to receive service 

without cost. Mr. Taylor basically expects special treatment and 

accommodation as a customer of Clark Energy to enjoy benefits not 

available to the rest of Clark Energy's customers or benefits not 

commonly extended to any customer by any utility. 
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The burden of proof in this matter lies with the 

Complainant, Dimitri Vaughn Taylor. His position, which is 

erroneous and unsubstantiated, is that an implicit contract existed 

between the parties wherein Clark Energy promised to provide 

service to Taylor's property. Unfortunately for Mr. Taylor, he did 

not produce a single item of evidence to justify a finding on that 

issue, even if the contract argument was applicable to this case. 

To the contrary, Mr. Taylor's actions are inconsistent with his 

assertions. Mr. Taylor alleges all these promises made by Clark 

Energy occurred before he purchased the property, but the evidence 

clearly shows that the Membership Application, Clark Energy's job 

orders and notes are all dated after Mr. Taylor's property 

acquisition. Mr. Taylor wants the Commission to decide this case 

based solely on speculation and opinion, but this case must be 

decided on the facts as mandated by our system and the Commission's 

own administrative regulations. It is his responsibility to 

establish that Clark Energy has failed and/or refused to comply 

with its own rules and tariffs or in accordance with the statutes 

governing Clark Energy's operation before he can prevail. Mr. 

Taylor has testified to the time and energy he has spent in 

preparing to acquire a composting toilet and acceptable waste water 

discharge, yet he has failed to take similar action or interest in 

acquiring an easement for access notwithstanding Clark Energy's 

requirements before supplying service. Even if Clark Energy could 

build a new power line needed for electric service per tariffed 

policies and practices given reasonable access, it cannot at the 
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0 0 
same time provide Mr. Taylor a road, needed for line construction, 

that would subsequently be used for access to the campsite. A 

review of the facts of this case and the supporting testimony 

provided by the parties leads the fact finder to only one decision 

- That decision is that Mr. Taylor's complaint must be dismissed 

and a finding entered in favor of Clark Energy determining that 

Clark Energy owes no duty to Dimitri Vaughn Taylor to install a 

power line to Mr. Taylor's property unless Mr. Taylor is willing to 

pay the applicable calculated line extension tariffs and provide 

reasonable access to Clark Energy to construct, install and 

maintain the power line. Installation, operation and maintenance 

of a power line and the reading of a customerls meter is not 

reasonable if access is only by boat and no access is available for 

trucks and equipment. Therefore, the defendant, Clark Energy 

respectfully requests this Commission to enter an Order consistent 

with that finding. 

Respectfully submitted, 

GRANT, ROSE & PUMPHREY 
51 South Main Street 
Winchester, Kentucky 40391 
Telephone : ( 8 5- - 6 82 8 

ATTORNEYS FOR DEFENDANT 
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e 
CERTIFICATE OF SERVICE 

This is to certify that the foregoing Motion has been 
served by delivering a true and correct copy of same, by first 
class mail, postage pre-paid to Patrick F. Nash, 112 North Upper 
Street, Lexington, Kentucky 405 
2001. 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION ~ O O Z  L B gnv 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, COMPLAINANT, 

V. CASE NO. 99-5 13 

CLARK ENERGY COOPERATIVE, INC., DEFENDANT. 

POST HEARING BRIEF 

Comes the Complainant, by counsel, and pursuant to previous Orders of this 

Commission, and submits the following as his Post Hearing Brief. 

I. REASONABLE ACCESS 

The relevant inquiry is whether Clark Energy Cooperative, Inc. (hereinafter Clark) has 

reasonable access to provide electrical service to Vaughn Taylor’s home on “The Point”. 

Vaughn’s access, which he has always asserted is only by water or by walking over land, is 

irrelevant. 

a. Clark’s Perpetual Easement 

As was described at the hearing and in all previous pleadings’, in order to reach Mr. 

Taylor’s home site on The Point, Clark must run power lines across the property of Michael 

Mr. Taylor has filed of record several pleadings, complete with legal authority, and also I 

verified direct and rebuttal testimonies with exhibits. It will be presumed by the undersigned 
that the Commission has read and is familiar with all of the documents and exhibits filed of 
record and thus the undersigned will make every effort to avoid repeating what is already filed of 
record. 
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Hanley, who is one of their current customers. (Transcript of Evidence, page 112).* Michael 

Hanley, Vaughn Taylor and all Clark customers are required to sign an “Application for 

Membership and/or For Electric Service”, a copy of which has been filed of record. This 

application requires all Clark customers to grant Clark “a perpetual easement and right and 

privilege of free access” across their properties. The perpetual easement is not limited to 

providing the landowner service, but specifically allows Clark access to the landowner’s land 

“for the purpose of providing and/or extending electric service of any type to another member of 

the cooperative.” Additionally, the perpetual easement is not limited to minor clearing work on 

the landowner’s property. Instead, the perpetual easement allows Clark “free access, over, 

across, and through the land and premises” to “erect, construct, install, place, locate and build, 

and thereafter use, operate, inspect, repair, maintain, service, replace and move its electric 

distribution system, new or existing lines of any type, wires, poles, anchors or other appurtenant 

parts thereof ’. The perpetual easement gives Clark “the right and privilege to cut down and/or 

treat with herbicides any and all trees and bushes which are of such height and located in such 

proximity to the cooperative distribution lines that in falling may interfere with and/or create a 

hazard to the operation of said lines”. The perpetual easement granted to Clark exists even after 

a customer cancels electrical service with Clark. 

Legally, Clark has reasonable access to come onto the land of Vaughn Taylor, Michael 

Hanley, or anyone else in the area; to erect electrical equipment across that land; and to perform 

any clearing operations necessary to erect and access any of that equipment for the purpose of 

providing electrical service to Vaughn Taylor or any other customer. Via it’s broadly worded 

*Hereafter, references to the Transcript of Evidence will be designated “T.”, along with 
the specific page number. 
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application, Clark has made sure to provide itself reasonable access to any and all properties in 

this locale. 

b. Reasonable Access Via Existing Power Line Route 

On the ground, Clark has reasonable access to The Point by at least two routes, the first 

being the route of the existing power line. It cannot be denied that electrical lines and poles can 

be run to The Point along the existing route because lines and poles were in existence just a few 

years ago before Clark unilaterally decided to cut them down. The unrefuted testimony is that at 

least several of the poles in the lines were in good condition, and that Clark has recently placed 

its identification tags on the poles. The testimony of record indicates that some or all of the 

conductor and transformers needed to be replaced on those poles, but several of the poles could 

have been used since poles in that same line and of that same vintage are currently in use. (T. 

136, 165, 174). 

It has consistently been Vaughn Taylor’s contention that power service should have been 

made available to him along the existing route. That was his understanding until Clark decided 

to cut down the poles. At the hearing, Clark’s own witnesses confirmed that reasonable access is 

available on this existing power line route. Mr. Maynard testified that he was able to walk the 

entire power line with the exception of “small areas” (T. 178), and that the entire line was 

accessible with a dozer. (T. 179-180). According to Mr. Maynard, the dozer could create a 

right-of-way along the existing power line route thereby creating access for electric company 

trucks. (T. 179-180). Mr. Maynard was the only Clark witness who spent a significant amount 

of time inspecting and working the entire length of the existing power line route. 
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As for the lower portion of the existing power line route3, testimony and photographs of 

record confirm that this portion could easily be made accessible to vehicles if the existing road 

bed is cleared with a chainsaw and weedeater and one small ditch is filled. (T. 52-54). Mr. 

Messner acknowledged that vegetative clearing is a normal activity engaged in by Clark. (T. 

13 1). Thus, with a minimal amount of clearing work, utilizing a dozer, weedeater, and 

chainsaw, Clark could have precisely the type of vehicle access that it says it needs via the 

existing power line route. Requiring Clark to perform this minimal amount of work (which it 

has the legal right to perform pursuant to its perpetual easement) is appropriate. 

The Commission should not be given pause by the idea that at one point along this 

existing route, a power line must be strung down a palisade and thus no Clark trucks would be 

able to drive directly underneath this span of power line. At times, Clark has attempted to argue 

that because the last pole on the top level of the power line route sends electric line over a 

palisade to the first pole on the bottom level of the route, and since it cannot drive its vehicles 

under this portion of the line, it does not have reasonable access. However, under cross- 

examination, Mr. Messner and Mr. Maynard admitted that Clark does not need, and in other 

areas does not have equipment access to all portions of its line. (T. 117-1 18, 161-162, and 172- 

173). Mr. Messner, after being asked seven (7) times (T. 1 14-1 16) also finally admitted that 

Clark did not require that all of its poles be set along a road. (T. 116). For all these reasons, 

reasonable access exists to Clark along the existing power line route. 

3The Commission will recall that the existing power line route exists on two topographic 
levels. The highest level is on top of the palisades running from Michael Hanley’s residence to 
the edge of the palisade. The lower level is below the palisades and on a level with Mr. Taylor’s 
home site at The Point. From the last pole on the higher level, to the first pole on the lower 
level, electric conductor was previously strung down the face of the palisade. 
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c. Reasonable Access Via Existing Road 

Even more importantly perhaps is the fact that reasonable access is available to Clark 

along a currently existing road from the home of Michael Hanley all the way to Vaughn Taylor’s 

home site at The Point. Clark, by cutting down perfectly good poles, has created a situation 

where it must install new poles and lines. If it would rather have a road along the entire route of 

these new poles and lines, it simply need place those along the existing road across Michael 

Hanley and Vaughn Taylor’s property. Clark, via its perpetual easement, has the legal ability to 

utilize this route. 

Although it argued against this route at the hearing, Clark presented no evidence to refute 

the existence of the road from the back of Michael Hanley’s house to The Point.4 By contrast, 

Mr. Taylor has testified describing this road, drawn the road on a map, and submitted 

photographs of the road for the Commission’s consideration. As Mr. Taylor has testified, and as 

the photographs show, many sections of this road can currently be used by Clark’s vehicles. 

Other sections can be driven across with a small amount of clearing work (Le., a chainsaw to cut 

down saplings and a weedeater). Only one section of the road is currently impassable where a 

small drainage ditch needs a culvert. (T. 52-53.) With a minimal amount of work, Clark can 

drive its trucks from its last point of service at Michael Hanley’s house to The Point. This 

constitutes reasonable access. 

4None of the Clark witnesses who testified at trial had inspected this road. (T. 106, 
(Sidwel), T. 110 (Messner), T. 169 (Payton) and T. 178 (Maynard)). In addition, in the Affidavit 
of Michael Hanley, he does not discuss this road but merely states that a person cannot currently 
drive to The Point, which Vaughn Taylor acknowledges is true until a small amount of work is 
done on this road. As Mr. Taylor testified, Mr. Hanley frequently uses this road to ride his bike 
to The Point. (T. 40). 
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11. CLARK’S CONTRACTUAL OBLIGATION TO PROVIDE 
VAUGHN TAYLOR ELECTRICAL SERVICE.’ 

At the most basic level, a binding contract is created . . . “where a party makes an offer 

and another acts upon it.. .” Messick v. Powell, Ky. 236 S.W.2d 897, 899-900 (1951); Cali-Ken 

Petroleum Co., Inc., v. Miller, 851 Fd Supp 216,217 (Wd Ky 1993).6 Prior to the time that Mr. 

Tavlor purchased the proDertv, he consulted with Clark and was promised that he could obtain 

electrical service once he became the owner of that property. This promise is clear, not only 

from the testimony of Vaughn Taylor and his father, but also from the testimony of Clark’s 

employee, Scott Sidwell, who made important admissions at the hearing on this point. Scott 

Sidwell admitted that he was familiar with the property that Mr. Taylor was contemplating 

purchasing because he was a relative of Mr. Taylor’s soon-to-be neighbor, Mitchell Sidwell. (T. 

104-106.) Scott Sidwell also confirmed he promised Mr. Taylor that providing electrical service 

would “probably would not be a problem” and all Mr. Taylor had to do was “come in and sign 

up”. (T. 105.) Mr. Taylor fulfilled his end of the bargain. He obtained ownership of the 

property,’ and signed an ownership application promising to perform all of the duties necessary 

’The parties have previously been informed by Mr. Pinney that the Commission does not 
have the authority to decide whether Clark is contractually bound to provide the electrical 
service. Mr. Taylor now advances this argument to preserve the record and to avoid later claims 
in Circuit Court that he did not exhaust his administrative remedies in regard to this argument. 
Further, the existence of a binding contract to provide electrical service is probative of the issue 
of whether Clark had reasonable access and whether it is reasonable for this Commission to 
order Clark to provide electrical service. 

Mr. Taylor has previously filed of record a more comprehensive brief addressing the 
binding nature of the oral contract that was reached between Vaughn Taylor and Clark. The 
undersigned will not restate the authority cited in that brief but incorporates it herein by 
reference. 
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Mr. Messner attempted to assert at the hearing that a deed is not a prerequisite to 
providing electrical service. Certainly, Mr. Taylor agrees that a deed is not necessary if a person 
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to obtain electrical service. At this point, since Clark offered electrical service to Mr. Taylor and 

Mr. Taylor accepted and acted upon this offer, a binding contract was formed and “ . . . the party 

making the offer is bound to perform his promise” under such circumstances. Messick, 236 

S.W.2d 899-900. 

That Clark made this promise is further evidenced by its own documents (filed of record 

as exhibits) which show: that Mr. Taylor was signed up as a “member”; that the installation of 

his electrical service was given a job order number; that employees of Clark drew Mr. Taylor a 

diagram of the equipment that he needed to install and referred him to an electrical inspector 

with whom they were familiar (William Perry); that Clark’s right-of-way was “okay”; that 

Clark’s existing poles would be used to provide service; and that Clark would initially provide 

temporary service. 

The existence of a binding contract is evidenced by Mr. Taylor’s own actions. First and 

foremost he went ahead with the purchase of the property. Then, he made many of the 

arrangements to obtain necessary permits, including flood plain, sewer, gray water and building. 

(T. 36-37 and 55-56). Mr. Taylor and friends began some initial site preparation work for the 

home site. (T. 42 and 92). The direct testimonies previously filed of record indicate Vaughn 

Taylor’s frame of mind in this regard since he continuously and consistently represented to 

is renting a piece of property or using property with the permission of the owner, and Clark’s 
Application provides for this eventuality. However, if a person is not renting or using with the 
owner’s permission, but instead is planning to purchase the property (as was Vaughn Taylor’s 
situation), it is disingenuous for Mr. Messner to argue that a deed is not necessary for obtaining 
electric service. In cases where a person is not the owner of the property but plans to buy it and 
live on it, it is of course necessary that proof of ownership be obtained before electrical service 
can be hooked up. It is entirely reasonable to expect that when Mr. Taylor informed Clark that 
he intended to buy a piece of property, employees of Clark would respond that they would hook 
up electric to that property once the purchase was complete and Mr. Taylor obtained a deed. 
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everyone that he had worked out the issue of electrical service and that such electrical service 

would soon be provided. (See direct testimonies filed of record). 

Clark also acted as if a binding contract had been created. In addition to the generation 

of the paperwork described above and filed of record, Clark immediately sent its field 

representative, Mr. Payton, to perform a site inspection.8 An important admission in regards to 

Clark’s post-contract action came in Mr. Messner’s testimony at the hearing. Mr. Messner 

testified that it is Clark’s normal practice to “retire” a line as soon as Clark has knowledge of the 

existence of an abandoned line. (T. 146-147.) Clark had knowledge of Vaughn Taylor’s line in 

mid 1997. (T. 115 and 146.) However, Clark did not retire the line until October of 1999, over 

two (2) years later and less than one (1) month after Mr. Taylor told them that he was ready for 

electrical service. (T. 140-141.) The timing of Clark’s decision to retire the line is consistent 

with Mr. Taylor’s position that a binding contract had been entered into which Clark later 

decided to disregard. For two years, all of Clark’s actions were inconsistent with it’s current 

position that the Taylor line was old and abandoned and that it never had any intent to provide 

electrical service along this line. For two years the actions of both parties were consistent with 

the existence of a binding contract to provide the promised service. 

‘Clark argued at the hearing that because Mr. Taylor described his initial meeting with 
Mr. Payton at the site as a meeting to determine where to “run the electric”, that this is some sort 
of admission by Mr. Taylor that he knew the existing lines and poles could not be used. As Mr. 
Taylor explained, he used the phrase “run the electric” as a synonym for providing electric 
service or hooking up electric service. (T. 49-50). As Mr. Taylor has consistently stated 
throughout all of his testimonies and pleadings, it was his initial understanding that electrical 
service would be provided via the existing poles and lines. It was only after Clark cut down 
these poles and lines that Mr. Taylor was told by Clark that it would run electric from a different 
direction, and then was ultimately informed that it wouldn’t run electric at all. As to the purpose 
of Mr. Payton’s visit, Mr. Taylor made clear in his testimony that the meeting with Mr. Payton 
was at Clark’s request and that he had no idea precisely why Clark wanted this meeting but 
presumed it was simply to examine the site. (T. 30-3 1,40,43,45-46,49-50, 52). 
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The bottom line is that there was a valid offer of electrical service, and a valid acceptance 

of such offer by Mr. Taylor and thus a valid and binding contract to provide electrical service. 

This contract should and must be enforced. Also, the existence of this valid and binding contract 

is further evidence to support the conclusion that it is reasonable and necessary for this 

Commission to order Clark to provide the promised electrical service. 

111. CONCLUSION 

This Commission should order Clark to provide electrical service to Vaughn Taylor for 

several reasons: first, because it promised and is contractually bound to do so; second, because it 

has done so in the past and obviously has the ability to do so again; third, because it has 

reasonable access to Mr. Taylor’s home site via the route upon which the existing poles and lines 

were run; fourth, because it has reasonable access on the existing road that runs from the last 

pole on Michael Hanley’s property to The Point and; fifth, because it has a perpetual easement 

across all lands in the area and thus has the legal ability to provide electrical service. It is Clark, 

and only Clark, that has reasonable access to The Point and it is entirely reasonable and fair to 

expect Clark to utilize this access to provide electrical service. 

This Commission has the authority to order Clark to provide Vaughn Taylor adequate 

and reasonable electrical service. Marshall Co. v. South Central Tel. Co., Ky. 519 S.W.2d 616, 

618 (1975); Carr v. Cinn. BellInc., Ky. 651 S.W.2d 126,128 (1983); KRS 0 278.280 (3). 

Clark’s own “Rules and Regulations” (filed of record) allow this Commission to order 

reasonable extensions of electrical service. See 14(f) of Clark’s Rules and Regulations. Further, 

under Clark’s Articles of Incorporation (previously filed of record) Clark has an obligation to 

provide Mr. Taylor electrical service under the circumstances of this case. See Article I1 (d). 

Finally, Clark is required to provide this service pursuant to KRS 0 478.030(2) which mandates 

9 



that Clark “shall furnish adequate, efficient, and reasonable service”. For all the foregoing 

reasons, Clark should be ordered to utilize its perpetual easement and provide Vaughn Taylor 

electrical service to The Point, either along the existing power line route, along the Michael 

Hanley road, or along any other route of its choosing. 

Respectfully submitted, 

PATRICK F. NASH 
A7 West Main Street, Suite 904 

Lexington, Kentucky 40507 

ATTORNEY FOR COMPLAINANT 
(859) 254-3232 

CERTIFICATE OF SERVICE 

forega 

I, the undersigned attorney, do hereby certify that at true and correct copy of the 

ng pleading was served by mail on this B a y  of August, 2001 to: 

Hon. Robert Rose 
Hon. Brian Thomas 
GRANT ROSE & PUMPHREY 
5 1 South Main Street 
Winchester, KY 40391 
ATTORNEY FOR DEFENDANT 

PATRICK F. N- 
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July 5, 2001 

Mr. Thomas M. Dorman 
Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
P.O. Box 61 5 
Frankfort, KY 40602-0615 

PUBLIC SERWICE 
COMMISSION 

Dear Mr. Dorman, 

Clark Energy wishes to file an original and eight (8) copies of the verified rebuttal testimonies of 
Shannon Messer and Scott Sidwell in the matter of Dimitri Vaughn Taylor vs. Clark Energy Cooperative, 
Inc., Case No. 1999-513. 

Please contact me should you have any questions or need additional information. 

Respectfully, 

@&- 
Shannon D. Messer 
System Engineer 

Enclosure 

2640 Iron Works Road P.O. Box 748 e Winchester, Kentucky 40392 0 Tel. (606) 744-4251 1-800-992-3269 Fax (606) 744-4218 
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In the Matter of: 
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CLARK ENERGY COOPERATIVE, INC. 

DEFENDANT 
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VERIFIED REBUTTAL TESTIMONY 
OF SHANNON MESSER 

PUBLIC SERWICE 
COMMISSION 

Came Shannon Messer, and appeared before the undersigned, Notary PuJic for the State at Large o 

Kentucky, and after having first been duly sworn, gave the following answers to questions written below: 

1. 

2. 

3. 

Have you reviewed the Complainant's answers to Clark Energy's Interrogatories and Request for 

the Production of Documents in Case No. 1999-51 3 before the Public Service Commission? 

ANSWER: Yes, I have. 

Have you also reviewed the verified direct testimony of Mr. Taylor, his father, and several of Mr. 

Taylor's friends filed in connection with this case? 

ANSWER: Yes, I have. 

Do any inconsistencies exist within Mr. Taylor's answers to the interrogatories and the filed 

testimonies of Mr. Taylor, his father, and several of Mr. Taylor's friends? 

ANSWER: Yes, many inconsistencies exist within the interrogatories and filed testimonies. 

Aside from inconsistencies, the interrogatory response and testimonies also contain 

errors regarding what Clark Energy routinely informs customers about our requisites 

to obtain electric service. 
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4. Let's discuss these errors and inconsistencies. Beginning when 

service, please elaborate on the inconsistencies that exist in Mr. 

Mr. Taylor first applied for electric 

Taylor's statements alleging what 

Clark Energy representatives initially told him about his membership application. 

ANSWER: Three inconsistencies immediately come to mind regarding his statements about his 

initial application for electric service. 1'11 explain them one by one. 

First, Mr. Taylor states he visited Clark Energy's office in Winchester to inquire about 

the availability of electric service at his camp site on the banks of the Kentucky River 

prior to his purchase of the property and submittal of a membership application on 

May 28, 1997. He states an unknown Clark Energy representative told him providing 

electric service at the camp site would be "no problem" although he'd first have to 

present a property deed as a requisite for service when submitting a membership 

application. This statement is inconsistent with the fact that presentation of a deed to 

a particular property is not a Clark Energy requisite for electric service. In fact, the 

membership application Taylor signed even has an area for the applicant to check if 

he or she is or is not the owner of the property. We provide electric service to many 

members who do not own the property on which they reside. Our standard practice 

is as follows: Our customer service representatives would have recommended he go 

ahead and submit a membership application to save him another office trip during 

this alleged visit to Clark Energy. Our field engineers could then have met with him 

and assessed the availability and requisites for electric service without him assuming 

any obligations at that point. The fact is, according to documents already filed with 

the PSC in this case, Mr. Taylor first called Clark Energy to inquire about electric 

service and visited our office the same day, i.e. May 28, 1997, to sign an application 

for membership after he already closed on the property. 

Second, Mr. Taylor states that an unknown Clark Energy representative told him 

electric service at his Kentucky River camp site would be "no problem" although he 

informed this employee that his property was "land locked" and he had no access to 
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the camp site other than by boat. Mr. Taylor would have the PSC believe that Clark 

Energy representatives, who's job it is to explain basic requisites for electric service, 

provided Mr. Taylor a blanket assurance of electric service without our field engineer 

first meeting him on-site to assess the availability of electric service and determining 

what would be required to extend electric service. Assuming for sake of argument 

his assertions are largely correct, our customer representatives would have at least 

recognized that his meter would not be accessible to meter readers. The fact is any 

statement by Mr. Taylor that his property was "land locked" and only accessible by 

boat would have raised a red flag to Clark Energy representatives, including myself. 

Third, Mr. Taylor states in his testimony that a male Clark Energy representative gave 

him forms to terminate his existing electric service before signing him up for his new 

service. He goes on to say that after an unknown Clark Energy representative drew 

a picture of a temporary service, which we deny ever occurred, this same person told 

him he had to buy a meter. The inconsistencies here are that we don't have forms or 

any procedure to terminate his existing electric service before applying for a new 

service. Mr. Taylor didn't have service with us nor did we have any record of any 

service at this location. Another inconsistency is that Clark Energy does not have on 

staff, then or now, any male customer service representative at our Winchester office 

who helped him with his membership application. Finally, he states this same person 

informed him he had to buy a meter. Customers do not purchase any meters we set. 

5. Will you now please elaborate on inconsistencies that exist in Mr. Taylor's statements alleging the 

availability of easements and access for and to his Kentucky River property? 

ANSWER: Mr. Taylor says we approved his easement as "OK' on our internal job order form. 

"OKt only records he signed a membership application providing us permission to be 

on and cross the property for purposes of building a power line to his site assuming, 

of course, we had reasonable access to the property. An easement only means we 

have his permission to enter and cross his property, apart from the issue of does he 

have reasonable, physical access to the site. Mr. Taylor states he only has access to 
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the site by boat, because you can't drive to the camp site. He states for the first time 

in his interrogatory response that there exists an old road in the vicinity of where the 

old, abandoned power line used to be. Mr. Taylor states this old road could be used 

for truck access to his camp site with a "minimal amount of clearing". The existence 

of such a road, however, contradicts Mr. Taylor's own testimony that he couldn't get a 

backhoe to the camp site to install a septic system. If a backhoe had no access to 

his property, then trucks and equipment have no access needed to build, maintain, 

and operate a power line or access to read his meter. Reasonable access for trucks 

and equipment to Mr. Taylor's camp site and all our power line facilities is required 

under PSC administrative regulation. We informed Mr. Taylor during our June 1997 

meeting that Clark Energy will not build and maintain a road into his camp site. We 

informed him at the June 1997 meeting we'd meet with him again to plan construction 

of a new power line per our standard policies and practices after he provided a road 

into the camp site. The testimony of Mr. Taylor's own father and that of several of his 

friends corroborate that the camp site is indeed "remote", which I take to mean hard 

to reach or inaccessible other than by boat. 

6. Will you now please elaborate on inconsistencies that exist in Mr. Taylor's statements regarding 

the condition of the old, abandoned power line? 

ANSWER: Mr. Taylor asserts in the interrogatory response and testimonies that he, his friends, 

and family is not in the utility business and could not comment on the means and 

methods to extend electric service to the camp site. Apparently, they could ascertain 

the condition of the old line, which appeared "OK to them. Mr. Taylor states in his 

testimony that he did not know where the old, abandoned power line route was after 

it left the vicinity of the river or whose property it crossed. He and his witnesses only 

offer their assessment of the condition of the old, abandoned power line on Taylor's 

property. So, how could they assess the condition of the rest of the old, abandoned 

power line when they didn't even know where it went to? Their testimony that the old 

right-of-way had grown up into the lines, some conductor was down on the ground, 
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7. 

and an old transformer was "full of bullet holes", and this is just on Taylor's property, 

corroborates our position that the old line wasn't " O K  and was abandoned over thirty 

years ago when the old cabin at the site burned downed. Mr. Taylor knew about the 

general condition of the old, abandoned power line on his property when he first met 

with Todd Peyton, one of Clark Energy's field engineers, in June 1997. If, according 

to Taylor's testimony, all Clark Energy had to do was "just hook me up" why does he 

say in the same testimony he met with our field people to find out "where they were 

going to run the electric". Mr. Taylor knew he'd have to provide road access to his 

property so that Clark Energy could eventually build a new power line along the road. 

Will you now please elaborate on inconsistencies that exist in Mr. Taylor's statements regarding 

his cost for Clark Energy to extend electric service to his property on the Kentucky River? 

ANSWER: Mr. Taylor's testimony is we offered to "hook up his electric" if he paid Clark Energy 

up to $22,000. Mr. Taylor's counsel, Patrick Nash also states in earlier filings to the 

PSC that Clark Energy offered to settle the complaint for this amount. Both are 

incorrect. Mr. Nash contacted Clark Energy's counsel, Bob Rose, to inquire what 

would be Mr. Taylor's line extension cost should he prevail in the PSC case. Per Mr. 

Rose's request, I prepared a memo dated July 28, 2000 outlining line extension costs 

and issues, which he then fotwarded to Mr. Nash. A copy of this memo is included in 

Mr. Taylor's PSC filings. Mr. Rose later called me about an additional request he had 

from Mr. Nash about line extension costs. He said Mr. Nash requested information 

about proposed power line routing used to prepare the cost estimate. I prepared a 

follow-up memo dated August 17, 2000 that again outlined line extension issues and 

costs, but which also included maps of the Taylor property. A copy of the August 1 7'h 

memo was not included in Mr. Taylor's filings to the PSC. A copy wasn't included 

because the maps clearly illustrate the topography of all approaches to the Taylor 

property, which corroborate our position that the property has no reasonable access 

other than by boat on the Kentucky River. I wish to attach both memos and maps as 

part of my testimony. 
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WHEREUPON, the verified direct testimony of Shannon Messer was 

+ 
SHANNON MESSER 

STATE OF KENTUCKY) 

COUNTY OF CLARK ) 
) 

Subscribed and sworn to before me by SHANNON MESSER, on this sth day of July 2001. 

My Commission expires: 15,AW.l 

NOTARY PUBLIC 
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Memorandum 
To: Bob Rose, Esq. 

Grant, Rose, and Pumphrey 

From: Shannon D. Messer 
Clark Energy Cooperative, Inc. 

Date: July 28, 2000 

Re: PSC Case No. 1999-513: Vaughn Taylor Complaint 

Total distance of a new power line required to extend electric service to Vaughn Taylor's proposed 

residence is about 4,125 feet. This distance is only an estimate pending an actual survey of the final line 

route and assuming we have reasonable access to the property. Total line extension costs basically 

depends on if Taylor plans to construct a residence or a non-residence. Line extension costs may be 

summarized as follows: 

1. Residences. The first 1,000 feet of line construction is free. The remaining 3,125 feet of line 

construction has an estimated cost of $17,781.25. This cost can be refunded over a ten-year 

period in accordance with PSC regulations and Clark's approved line extension tariff. 

2. Non-residences. The first 300 feet of line construction is free. The next 700 feet of line 

construction has an estimated cost of $4,704.00. This portion of the total cost can be refunded 

over a four-year period in accordance with PSC regulations and Clark's approved line extension 

tariff. The remaining 3,125 feet of line construction has an estimated cost of $17,781.25. This 

portion of the total cost can be refunded over a ten-year period in accordance PSC regulations 

and Clark's approved line extension tariff. Total construction cost is $22,485.25. 

At issue is what constitutes reasonable access to build a power line, not the difficulty associated with 

obtaining an easement. PSC regulation specify utilities must have reasonable access to build, operate, 

and maintain a power line to a customer and have reasonable access to the customer's meter. We do 

not believe reasonable access is available or practical in this case since Taylor asserts that access to his 

property is only "by boat". The above line extension costs assume we have reasonable access to build, 

operate, and maintain a power line and do not include any road construction costs. Similarly, the above 

line extension costs do not include any condemnation costs that may be required to procure all 

necessary easements. All costs are payable in advance of construction. 



Memorandum 
To: Bob Rose, Esq. 

From: Shannon D. Messer 

Grant, Rose, and Pumphrey 

Clark Energy Cooperative, Inc. 

Date: August 17, 2000 

Re: PSC Case No. 1999-51 3: Vaughn Taylor Complaint 

Vaughn Taylor and Todd Peyton, Clark Energy's representative, originally met at a local country store 

in June 1997 since Taylor explained the only access to his campsite was by boat on the river. They next 

visited a neighboring property owned by Mitchell Sidwell about a mile away from Mr. Taylor's campsite. 

The Sidwell property provided the closest access by foot, which Taylor sometimes crossed with Sidwell's 

permission in lieu of access by boat. Taylor expressed plans to build a road into the campsite from the 

Sidwell property during this meeting although he said he had not worked out any routing or easements. 

A new power line necessary to extend service was agreed to follow Taylor's planned road into the camp- 

site area where he intended to build a cabin. The June 1997 meeting ended with no line route survey 

pending Taylor's development of his road and construction started on the cabin. A future meeting was 

agreed to be arranged after Taylor built his road. Clark Energy personnel would then begin planning a 

new power line along the road in accordance with PSC regulations and Clark's approved line extension 

tariffs. Refer to Clark Energy's response to a Public Service Commission (PSC) order dated January 21, 

2000 regarding Case No. 1999-51 3 outlining Mr. Taylor's complaint about electric service availability. 

Total distance of a new power line required to extend electric service to Vaughn Taylor's proposed 

residence is about 4,125 feet. This distance is only an estimate pending an actual survey of the final line 

route and assuming we have reasonable access to the property. Our estimate of line extension costs 

reported to you within my July 28'h memo assumes Clark Energy will have reasonable access to build, 

operate, and maintain a power line. No road construction costs are included. Similarly, estimated line 

extension costs do not include any condemnation costs that may be required to procure all necessary 

easements. All costs are payable in advance of construction. 

At issue is what constitutes reasonable access to build a power line, not the difficulty associated with 

obtaining an easement. PSC regulation specify utilities must have reasonable access to build, operate, 

and maintain a power line to a customer and have reasonable access to the customer's meter. We do 

not believe reasonable access is available or practical in this case since Taylor asserts that access to his 

property is only "by boat". 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CASE NO. 99-513 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR 

vs . VERIFIED REBUTTAL TESTIMONY 
OF SCOTT SIDWELL 

CLARK ENERGY COOPERATIVE, INC. 

* * * * * * * *  

Came Scott Sidwell, and appeared before the 

JUL 0 5 2007 

COMPLAINANT 

DEFENDANT 

undersigned, 

a Notary Public for the State at Large of Kentucky, and having 

first been duly sworn, gave the following answers to questions 

written below: 

1. What is your name? 

ANSWER: Scott Sidwell. 

2. What is your occupation? 

ANSWER: Operations superintendent for Clark Energy 

Cooperative, Inc. 

3 .  How long have you been employed with Clark Energy 

Cooperative, Inc.? 

ANSWER: I have been employed by Clark Energy for 29 

years. 

4. In your capacity as operations superintendent, what 

are your duties? 



ANSWER: As operations superintendent, I am responsible 

for the coordination of new construction and the maintenance of 

overhead and underground electrical lines. 

5.  In your capacity as operations superintendent, did 

you ever have any conversations or personal meetings with Dimitri 

Vaughn Taylor? 

ANSWER: Yes. Although I believe I have seen Mr. Taylor 

on one occasion, I have had no conversations with him face to face. 

I have, however, had a telephone conversation with Mr. Taylor. 

6. What was the nature and subject matter of your 

conversation with Mr. Taylor? 

ANSWER: Mr. Taylor called to determine if service was 

available to a piece of property he was looking at purchasing. I 

confirmed that Clark Energy serves the general area for the 

location where he was inquiring about service. I advised him that 

in order to determine if service could be provided, he would need 

to come in and sign a membership application. Upon signing the 

membership application, a field investigation would be conducted by 

Clark Energy personnel to determine if service can be provided to 

the site. 

7. Have you had an opportunity to review the testimony 

of Dimitri Vaughn Taylor that he provided to the Public Service 

Commission? 

ANSWER: Yes. 
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8 .  What inconsistencies exist in Mr. Taylor's testimony 

regarding the allegations that Clark Energy advised him ownership 

of the property was a pre-requisite for service? 

ANSWER: At no time, in my conversation with Mr. Taylor, 

did I inform him that ownership of the property was a pre-requisite 

for service. In fact, Clark Energy Cooperative, Inc. has a number 

of individuals who receive service from Clark Energy who do not own 

the property but merely rent or lease the premises where service is 

provided. 

9. What drawings, if any, did you make or provide to 

Mr. Taylor? 

ANSWER: I made no drawings for Mr. Taylor. I have had 

the opportunity to review the drawing that Mr. Taylor alleges was 

provided to him by Clark Energy personnel. As operations 

superintendent, our operations department does not supply drawings 

for temporary service nor does it spell out the design necessary to 

acquire temporary service. The only drawings that would be 

provided to a customer would be supplying them with pre-printed 

professional documents. 

10. What other male individuals would have provided 

information to Mr. Taylor regarding his request for service? 

ANSWER: There would have been no other male employees in 

the department. Therefore, it is impossible that any other male 

individual would have assisted Mr. Taylor in his application. 
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WHEREUPON, the Verified Statement of Scott Sidwell was 

concluded. 

J d U  
SCOTT SIDWELL 

STATE OF KENTUCKY) 

COUNTY OF CLARK 
1 ss 

Subscribed and sworn to before me by SCOTT SIDWELL, on 

this day of July, 2001. 

My Commission expires: 

h u w  
NOTARY PUBLIC 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

‘\ 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

VERIFIED REBUTTAL TESTIMONY OF 
DIMITRI VAUGHN TAYLOR 

Comes Dimitri Vaughn Taylor, and having been sworn by the undersigned Notary Public 

for the State of Kentucky, answers the following questions under oath: 

State your name and how you are involved in this case. 

My name is Dimitri Vaughn Taylor and I am the complainant in this case. 

Have you reviewed the Verified Direct Testimonies provided by Clark Energy 

41. 

A. 

42. 

Cooperative, Inc. in this case. 

A. Yes.. 

43. Let’s start with Todd Payton’s testimony. He has testified that you acknowledged 

to him that the electrical lines and poles providing services to your property were “not in good 

shape” and that several of the poles were down. Is this an accurate statement? 

A. No. I made no such statements to Mr. Payton. In fact, by my observations, and 

as I have repeatedly stated, the lines and poles were in good shape and I have taken photographs 

to show this, and will attach them as exhibits. 
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44. Mr. Payton has testified that it was the understanding of the landowners in the 

area that the electrical line to your property was abandoned many years ago and that no electrical 

service was available in the area. Although Mr. Payton does not specify who gave him this 

information, does that comport with your understanding of the attitude of people in the area? 

No. I have spoken with several people in my area, including Steven Slonaker A. 

whose testimony we have previously provided, and have discovered that people in the area 

believe that the electrical poles and lines to my property were in good condition and that 

electrical service was easily available. 

45. Mr. Payton testified that after his last meeting with you in 1997 you knew that 

you could not get electrical service until you started construction of your home and until you had 

built an access for Clark Energy. Is this accurate? 

A. No. Clark RECC did not demand that I build a road until 1999, when I had met 

or was about to meet all of their other prerequisites for service. As to the beginning of 

construction, Clark RECC has never made this a prerequisite and Mr. Payton’s testimony is the 

first that I ever heard about this prerequisite. Apparently Clark RECC is even now adding new 

prerequisites to obtaining electrical service. 

46. Mr. Payton testified that at the conclusion of your last meeting with him, that you 

were to have another meeting so that you could report on your progress in building the road and 

obtaining an easement from your neighbor Mitchell Sidwell. Is this accurate? 

A. No. After my meeting with Mr. Payton, it was my understanding that electrical 

service would be provided. No one told me that there was any requirement of an easement from 

Mr. Sidwell. Again, Clark RECC is apparently now creating new requirements for electrical 

service. Up until I read Mr. Payton’s testimony, I had no idea that Clark RECC was going to 
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demand an easement from Mitchell Sidwell. 

47. Mr. Payton has testified that there is no evidence of any right-of-way easement or 

clearing on your property, or on the property leading to your property. Is this accurate? 

A. No. There is a road that leads across the face of some of the cliffs and down to 

the lower level of ground upon which my property is situated. I have taken photographs of this 

road and will attach them as exhibits. Additionally, one can observe how the right-of-way 

easement has been cleared of large trees in the past. Parts of the easement have not been cleared 

recently and some weeds and small trees have grown up, but these could be cleared away 

without much effort. Again, I have taken pictures of the condition of the easement and will 

attach them as exhibits. 

QS. Now let’s talk about the testimony of James Maynard. As with Mr. Payton, Mr. 

Maynard has testified that the route down to your property was overgrown with no clear right-of- 

way. Is this accurate? 

A. Again, part of the route is a cleared road and part of the route is overgrown 

somewhat, but there is a very definite route that one can observe and that I have taken pictures 

of, which I attach as exhibits. 

Q9. Mr. Maynard testified that there was no way to get a vehicle down to the site. Is 

this accurate? 

A. Not entirely. As my photographs show, there is a useable road in existence for 

part of the way down, and there is a right-of-way that, with minimal clearing could be used again 

for another portion of the way down. So, with very little effort, a vehicle could be driven much 

of the way down to my home site. In fact, I have been told by people in the area that they have 

in the past observed vehicles parked at my home site. 
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QlO. Mr. Maynard has testified that his men had to carry wire up a cliff and that in 

areas, the grade is so steep that a man has to pull himself up a cliff. Is this accurate? 

A. No. There are cliffs around and on my property. If you want to, you can climb 

up and down these cliffs. However, as my photographs show, there is a road and a cleared right- 

of-way circling around the cliff and persons could either walk or drive in this way without 

climbing up and down cliffs. 

Q1 1 . Mr. Maynard has testified that the area is so overgrown that a person could not 

walk in a straight line but has to detour around “basically finding a path of least resistence”. Is 

this accurate? 

A. No. There is a cleared road and a cleared walking path all the way to my property. 

My photographs show this. 

412. Lastly, let’s talk about the testimony of Shannon Messer. Mr. Messer has 

testified that the poles and electrical equipment in the area presented a hazard to hikers and rock 

climbers. Is this accurate? 

A. No. The poles that I observed were in good condition and all electrical wires and 

equipment was supported by these poles. Prior to these poles and wires being cut down, I never 

observed any portion of them that would be hazardous to anyone. After the wires and poles were 

cut down and left lying on the ground all over my property, then they definitely were hazardous. 

I am still picking up pieces of wire and electrical equipment to this date that was simply left on 

the ground. I am submitting some of the pieces as exhibits. 

413. Mr. Messer testified that the ground in the area is uneven and unlevel and thus 

electrical service cannot be provided. Is this accurate? 
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A. Not entirely. Certainly, some parts of my property are uneven and not level. 

However, many parts are level and as my photographs show, there is a cleared road and foot path 

to my property that is very easy to negotiate. 

Q 14. Mr. Messer describes your property being an “unsafe environment” and “presents 

hazardous conditions” for Clark RECC employees. Is this an accurate description of your 

property. 

A. No. My property is no different than any of the other area property to which 

electricity is provided. It is situated on the river and is mainly wooded. There are some steep 

areas, but there are also many flat areas, roads and paths. I know of nothing unsafe or hazardous 

on my property. In fact, my young son and I and many of my friends and their children camp, 

hike and spend time there frequently. Neither myself, my friends nor any of the children that go 

there have ever been injured or harmed in any way. We would not take children there if the area 

was hazardous or unsafe. 

Q15. Okay, let’s talk about these pictures that were taken. When and under what 

circumstances were they taken. 

A. On June 25,200 1, my attorney Patrick Nash and I went to my property to look 

around and take pictures. The pictures that I am submitting were taken on that day and fairly 

and accurately represent the current condition of the property and accurately show the condition 

of the property as it has been since I have owned it with the exception of the cutting down and 

removal of the electrical poles and equipment. 

416. On that day when you and Mr. Nash walked around your property, were you able 

to move above freely or did you have to wind around as described by Mr. Messer? 

We walked around freely on the cleared paths and cleared roadway. 
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417. Alright, tell me about these pictures. 

A. The first picture which I will label Plaintiffs Exhibit A, is a picture of the first 

pole on my property situated nearest to my home site. This picture shows the stump of the pole 

still in the ground, and a section of the pole that was cut and left lying next to it. The picture 

shows that the pole was solid, and well coated with creosote. 

418. 

A. 

What does Plaintiffs Exhibit B show? 

Exhibit B shows the stump of the second pole on my property. This is the same 

pole that is pictured in Exhibit 1 to the deposition of Donald Brent Myers. 

419. 

A. 

What is Plaintiffs Exhibit C? 

Exhibit C is a close up of the stump of the second pole on my property. As with 

the first pole, it can be seen that the second pole was in good condition and well coated with 

creosote. 

420. 

A. 

What is depicted in Plaintiffs Exhibits D, E and F? 

These are solar panels that I have installed at the home site. Since Clark RECC 

has rehsed to provide electricity as promised, I have resorted to the solar panels to obtain a 

small amount of electricity at the site. 

421. What is Plaintiffs Exhibit G? 

A. Exhibit G is a set of iron stairs that leads from my home site down to my boat 

dock area on the river. I am offering this exhibit to show that this is a viable home site area that 

was used as such in the not so distant past. 

422. 

A. 

What is Plaintiffs Exhibit H? 

This is the well-cleared and used path from the home site towards the road that 

winds its way up the side of the hill. The utility poles on my property were situated along this 
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path. 

423. 

A. 

What is Plaintiffs Exhibit I? 

This is a picture of a third pole that was cut down. As with the other poles, it can 

be seen from this picture that the pole was and is in good condition and well coated with 

creosote. Also, this picture shows the ground wire that was still attached to the pole. 

424. What is Plaintiffs Exhibit J? 

A. This is a close up shot of the ground wire that runs the length of the third pole. 

425. What are Plaintiffs Exhibit K and L? 

A. These exhibits show the road that runs along the face of the cliffs and to the top of 

the property. This road is not on my property but is on a neighboring property. These 

photographs show that the road is well cleared and even has two tire tracks. As you are looking 

at these pictures, the cliff face is on the left. Exhibit L shows a rock retaining wall built to the 

right of the road to keep it from eroding away. 

426. 

A. 

What is Plaintiffs Exhibit M? 

In between the cleared foot path and the cleared road, there is a section of road 

that hasn’t been recently cleared. Exhibit M shows the road bed running between the trees. As 

can be seen in this picture, some weeds and small saplings have grown up in the road bed. 

However, in my opinion, these could be easily cleared away with a trimmer and the occasional 

use of a chain saw. Certainly, a bush hog could very easily clear this road bed. 

427. 

A. 

What is Plaintiffs Exhibit N? 

This picture is a little bit out of order. This is just another piece of equipment that 

was formerly in place, and left by Clark RECC when they “cleared” all their equipment from my 

property. This is a rigid section of the support cable which supported the second pole on my 
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property. As can be seen from the picture, this section of support cable is not rusted or 

deteriorated in any way, and is in good and useable condition. 

WHEREUPON, the Verified Rebuttal Testimony of Dimitri Vaughn Taylor was 

concluded. 

STATE OF KENTUCKY 

COUNTY OF FAYETTE 

This Verified Rebuttal Testimony was subscribed, sworn to and acknowledged before 
me, the undersigned authority by Dimitri Vaughn Taylor on this the 5Sq day of a,&” ,2001. 

I My Commission Expires: 9 Iakb3 

State-at-Large, Kentucky 
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COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

21 1 SOWER BOULEVARD 
POST OFFICE BOX 61 5 

FRANKFORT, KY. 40602 
(502) 564-3940 

June 22, 2001 

To: All parties of record 

RE: Case No. 1999-513 

We enclose one attested copy of the Commission's Order in 

the above case. 

Sin 

Stephanie Bell 
Secretary of the Commission 

SB/sa 
Enclosure 



Overt L. Carroll 
I President & CEO 
~ Clark Energy Cooperative, Inc. 

P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY 40392 0748 

Dimitri Vaughn Taylor 
P. 0. Box 4242 
1220 Enterprise Drive 
Winchester, ICY 40391 

Honorable Patrick F. Nash 
Counsel for Dimitri Taylor 
112 North Upper Street 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR ) 
) 

COMPLAINANT ) 
1 

) 
CLARK ENERGY COOPERATIVE, INC. ) 

) 
DEFENDANT ) 

v. ) CASE NO. 99-513 

O R D E R  

Defendant has moved for an extension of time.in which to file rebuttal testimony 

and has also moved for a continuance of the hearing scheduled for June 26, 2001 due 

to the absence of witnesses and utility representatives. The Commission, finding good 

cause, grants Defendant‘s motions. 

IT IS THEREFORE ORDERED that: 

1. An informal conference in this matter is scheduled for July 9, 2001 at 1:00 

p.m., Eastern Daylight Time, in Conference Room 2 of the Commission’s offices at 21 1 

Sower Boulevard, Frankfort, Kentucky. 

2. The formal hearing in this matter is rescheduled from June 26, 2001 to 

July 12, 2001 at 1O:OO a.m., Eastern Daylight Time, in Hearing Room 2 of the 

Commission’s offices at 21 1 Sower Boulevard, Frankfort, Kentucky, and shall continue 

until completed. 



3. On or before July 5, 2001, each party shall file with the Commission in 

verified form the testimony of any rebuttal witness that it expects to call at the formal 

hearing. 

4. All provisions of previous Commission Orders that do not conflict with this 

Order remain in effect. 

Done at Frankfort, Kentucky, this 22nd day o f  June, 2001. 

By the Commission 

ATTEST: 

Executive Director 
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DEFENDANT ) 

CASE NO. 99-513 
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O R D E R  

Defendant has moved for an extension of time.in which to file rebuttal testimony 

and has also moved for a continuance of the hearing scheduled for June 26, 2001 due 

to the absence of witnesses and utility representatives. The Commission, finding good 

cause, grants Defendant’s motions. 

IT IS THEREFORE ORDERED that: 

1. An informal conference in this matter is scheduled for July 9, 2001 at 1:00 

p.m., Eastern Daylight Time, in Conference Room 2 of the Commission’s offices at 21 1 

Sower Boulevard, Frankfort, Kentucky. 

2. The formal hearing in this matter is rescheduled from June 26, 2001 to 

July 12, 2001 at 1O:OO a.m., Eastern Daylight Time, in Hearing Room 2 of the 

Commission’s offices at 21 1 Sower Boulevard, Frankfort, Kentucky, and shall continue 

until completed. 
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3. On or before July 5, 2001, each party shall file with the Commission in 

verified form the testimony of any rebuttal witness that it expects to call at the formal 

hearing. 

4. All provisions of previous Commission Orders that do not conflict with this 

Order remain in effect. 

Done at Frankfort, Kentucky, this 22nd day o f  June, 2001. 

By the Commission 

ATTEST: 

Executive Director 
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PATRICK F. NAS-H 

ATTORNEY-AT-LAW 

167 WEST MAIN STREET, SUITE 9.04 
LEXINGTON, KENTUCKY 40507 

(859) 254-3232 
FAX: (859) 225-4746 

June 15,2001 

Kentucky Public Service Commission 
21 1 Sower Blvd. 
P 0 Box 615 
Frankfort, KY 40602 

RE: 

Dear Sir or Madam: 

Taylor v. Clark Energy Cooperative 
. 

Find enclosed an original and 10 copies of Complainant’s Response to Defendant’s 
Motion for Extension of Time. . 

If you have any questions or need anything additional, please call my office. 

Sincerely, 

PFN/clw 

Enclosures 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

RESPONSE TO DEFENDANT’S MOTION FOR EXTENSIONS 

Comes the complainant, Dimitri Vaughn Taylor, by counsel, and in response to the 

defendant’s motion for various extensions would state that complainant will be ready for the 

formal hearing as scheduled on June 26,2001. 

However, if this Commission determines to grant the requested extensions, complainant 

would request that it not be scheduled during the undersigned’s existing trial commitments. The 

undersigned attorney has matters scheduled for the following dates: 

0 July 2,2001 
0 July 16 - 19,2001 
0 July 23 -25,2001 

July 30 - August 3,2001 
August 6 - 14,2001 (vacation) 

0 August 22,2001 
0 September 17 - 25,2001 

0 

0 

Also, should this Commission grant the requested extension of time to file rebuttal 

testimonies, the complainant would request that he be granted the same extension. 
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Respectfully submitted, 

PATRICK F. NASH 
A7 West Main Street, Suite 904 

Lexington, Kentucky 40507 

ATTORNEY FOR COMPLAINANT 
(859) 254-3232 

CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certify that at true and correct copy of the 

foregoing pleading was served by mail on this /day of a< ,2001 to: 

Hon. Robert Rose 
GRANT ROSE & PUMPHREY 
5 1 South Main Street 
Winchester, KY 4039 1 
ATTORNEY FOR DEFENDANT 
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C O O P E R A T I V E  

A Touchstone Energy" Partner - 
June 12,2001 

Mr. Thomas M. Dorman 
Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
P.O. Box 61 5 
Frankfort, KY 40602-061 5 

Dear Mr. Dorman, 

Clark Energy wishes to file an original and eight (8) copies of the verified direct testimonies of 
Shannon Messer, Todd Peyton, and James Maynard in the matter of Dimitri Vaughn Taylor vs. Clark 
Energy Cooperative, Inc., Case No. 1999-51 3. 

Please contact me should you have any questions or need additional information. 

Respectfully, 

Qm- 
Shannon D. Messer 
System Engineer 

Enclosure 



IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR COMPLAINANT 

vs . VERIFIED DIRECT TESTIMONY OF 
JAMES MAYNARD 

CLARK ENERGY COOPERATIVE, INC. DEFENDANT 

* * * * * * * *  

Came James Maynard, and appeared before the undersigned, 

Notary Public for the State at Large of Kentucky, and after having 

first been duly sworn, gave the following answers to questions 

written below: 

1. What is your name? 

ANSWER: James Maynard. 

2. What is your occupation? 

ANSWER: Foreman with Davis H. Elliott Company, Inc. 

3 .  

ANSWER: I have, been foreman with Davis H. Elliott 

How long have you held that position? 

Company, Inc. for eight years. 

4 .  

ANSWER: I have worked in this area since 1978, or 22 

How long have you been in this occupation? 

years. 

5. What positions have you held since 1978 with respect 

to contracting work and providing electrical service? 



ANSWER: I have been employed as a groundman, a lineman, 

and now a foreman in the construction, installation, and retiring 

of electrical lines. 

6. What is the relationship between Davis H. Elliott 

Company, Inc. and Clark Energy Cooperative, Inc.? 

ANSWER: Davis H. Elliott is a contractor with Clark 

Energy Cooperative. 

7. What are the duties of Davis H. Elliott as a 

contractor with Clark Energy? 

ANSWER: Davis H. Elliott basically has a contract with 

Clark Energy Cooperative to carry out certain jobs. Those jobs 

include constructing lines for electrical service and removing 

lines that are abandoned or not in use. Davis H. Elliott enters 

into a contract to do whatever Clark Energy needs to be done and 

they do the best to fulfill the terms of that contract as set out 

by Clark Energy. 

8 .  Do you remember the job involving removal of an 

abandoned line of an area down by the river approximately two years 

ago? 

ANSWER: Yes. 

9. Please tell me what you remember about that 

particular job. 

ANSWER: Davis H. Elliott was contacted by Clark Energy. 

Todd Peyton, of Clark Energy, told us there was an abandoned line 

that needed to be removed. Mr. Peyton stated that we need to 
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remove the line, cut down any poles that were left, remove all the 

wire from the ground, and clean up the hardware that we could get. 

10. How many employees were assigned from Davis H. 

Elliott were assigned to that job? 

ANSWER: Three employees plus myself. 

11. 

ANSWER: 

How were you able to get to the site? 

We were able to get to the first pole by truck. 

That pole set at an edge of a field and was the last pole at the 

edge of the field. I 

12. What did you observe about the abandoned line when 

you first arrived? 

ANSWER: When we first arrived we could not see the pole 

Todd Peyton, who came where the abandoned line reportedly started. 

to the site with us had to point out the first pole. 

13. 

ANSWER: 

How many poles were part of this abandoned line? 

There were approximately five or six poles which 

led to a campsite. 

14. Please describe the condition of the route by which 

the line traversed. 

ANSWER: Starting where Todd left us at the first pole, 

you could not see any evidence of any right of way from that pole 

down to the campsite. The condition of the route was that the area 

was overgrown and there was no clear right of way. The crew would 

remove the line from one pole and then would have to hunt for the 

location of the next pole. There was no clear path identifying the 

route of the line. 
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15. What were the condition of the electrical poles? 

ANSWER: There were, to the best of my recollection, 

three still standing and three poles laying on the ground. The 

poles that were laying on the ground still had wires attached to 

them that had been pulled to the ground. 

16. How were you able to get to the other poles after 

leaving the initial pole in the field? 

ANSWER: There was no way to get a vehicle down to the 

site so we had to walk to the remaining poles. 

17. How long, approximately, did it take for you to 

determine the location of the next pole after finishing with the 

pole you were working on? 

ANSWER: The crew would have to spend approximately ten 

to fifteen minutes to determine the location of the next pole 

because of the dense growth that had surrounded the area. In fact, 

the growth was so bad that in one area the tree had grown around 

the conductor approximately thirty to thirty-five feet above the 

ground. 

18. What was the condition of the poles that were still 

standing and still had line attached to them? 

ANSWER: The poles that were standing were not in good 

shape and were held up by trees. 

19. 

ANSWER: We were told to cut down the poles that were 

still standing and because of the dense growth around them, we were 

forced to cut the poles in four foot sections, tie a rope around 

What did you do to those particular poles? 
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the cut off section, and pull that section of the pole out so we 

could make additional cuts. 

20. What items did you remove from the area after 

cutting down the remaining poles? 

ANSWER: We would arrive at a pole and we would remove 

the wire, then we would cut the wire into sections that were small 

enough to roll up and carry out. Men then would pick up a section 

of wire and carry it back up the cliff to the truck. We removed 

approximately 1,000 to 1,500 feet of line which we could cut out 

but still left approximately 500 to 1,000 feet of line because we 

were unable to get it out of the trees. We removed the biggest 

part of the line, however. We also removed the insulators and 

hardware from the poles. In addition, we removed one transformer 

from the area. That transformer was unusable as it had been 

outdated and those type of transformers had been retired and 

replaced by Clark Energy. The poles that were cut down were left. 

21. Approximately how long did it take to remove the 

line? 

ANSWER: It took three men approximately ten hours to 

clean up this area. I was there about one-half of the time. 

22. Upon arrival, what was the condition of the 

electrical wire? 

ANSWER: The wire was sometimes attached to the pole, 

hung in the trees, and periodically there were gaps where there was 

no line at all. That could have been from where the line was 

pulled away. 
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2 3 .  What would have had to have been done to make that 

line serviceable? 

ANSWER: Well, first all the poles would have had to been 

cut down and new poles reset. In order to reset the poles you 

would have had to cut out the brush using chain saws. You would 

have had to carry the poles in by hand and set them by hand as 

there was no way to get a vehicle or a machine in to assist in 

setting those poles. Then you would have had to determine the 

amount of wire you need and pull the wire by hand. The normal 

procedure is to have the wire pulled by machine because with that 

distance of line, you could not pull the line safely. 

2 4 .  What was the condition of the terrain along which 

the line had been run? 

ANSWER: The area was unlevel and contained rock cliffs 

and steep hills. There were places where the grade was so steep 

that you had to pull yourself up the cliff. In addition, the area 

was so overgrown that you could not walk in a straight line but 

would have to detour around, basically find the path of least 

resistance. 

2 5 .  In your opinion, having worked in this industry for 

22 years, what steps could have been taken to make this line 

serviceable? 

ANSWER: There is no way you could have repaired this 

line to make it serviceable. In order for it to work you would 

have to install all new line. 
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26. In your opinion, having worked 22 years in this 

industry, was the line, as it existed, serviceable? 

ANSWER: NO. 

27.  Given the c'ondition of the area at the time you 

removed the abandoned line, how would a new line be installed? 

ANSWER: You couldn't have safely installed a new line 

given those conditions. Even if you cut the brush and right of way 

and cleared an area to run the new line, there was no access by 

vehicles and to require men to go down there to manually reset the 

poles and pull the line could not be done safely. 

WHEREUPON, the verified statement of James Maynard was 

concluded. 

STATE OF KENTUCKY) 

COUNTY OF CLARK ) 
1 

Subscribed and sworn to before me by JAMES MAYNARD, on 

this .la* day of June, 2001. 
My commission expires: U 
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COMMOmALTH OF KENTUCKY 

JUM 1 2 Z U U l  BEFORE THE PUBLIC SERVICE COMMISSION 
CASE NO. 99-513 

PUBLIC SERVICE 
COWIRAISStON 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR COMPLAINANT 

vs . VERIFIED DIRECT TESTIMONY 
OF SHANNON MESSER 

CLARK ENERGY COOPERATIVE, INC. DEFENDANT 

* * * * * * * *  

Came Shannon Messer, and appeared before the undersigned, 

Notary Public for the State at Large of Kentucky, and after having 

first been duly sworn, gave the following answers to questions 

written below: 

1. What is your name? 

ANSWER: Shannon Messer. 

2 .  What is your occupation? 

ANSWER: I am the system engineer for Clark Energy 

Cooperative, Inc. 

3 .  

ANSWER: 

How long have you held that position? 

I have been the system engineer for Clark Energy 

Cooperative for 14 years. 

4 .  In the capacity of system engineer, what are your 

duties? 

ANSWER: I manage the engineering group or division of 

That group has a number of jobs and Clark Energy Cooperative, Inc. 



responsibilities including but not limited to the construction of 

electric lines including the installation of poles, running of 

conductor, and hooking up of service. That group is also 

responsible for removing and retiring old, damaged, or abandoned 

lines. 

5.  What is your first recollection regarding Dimitri 

Vaughn Taylor's request for service? 

ANSWER: It was first brought to my attention that a 

membership had been filled out by Mr. Taylor and he wanted to 

determine if he could get service to his property. What struck me 

as strange was the fact that Mr. Taylor wanted to show the property 

by taking a representative of Clark Energy to the site by boat and 

claimed that the only access was by boat. Since it was such an 

unusual request, I may remember it quite clearly. 

6. 

Mr. Taylor's property? 

What was your next contact or conversation regarding 

ANSWER: On June 9, 1997, Todd Peyton from Clark Energy's 

engineering group finally met with Mr. Taylor at the site. When 

Mr. Peyton returned we discussed this case. The information that 

was provided to the engineering department was that Mr. Taylor was 

planning on building a road across the neighbor's property, since 

no access was available other than by boat, thus providing access 

to a campsite where he intended to build a cabin. There was to be 

a future meeting with Mr. Peyton and Mr. Taylor about constructing 

a new line to the site after a road had been built by Mr. Taylor 

across a neighbor's property and into the campsite area. 
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7. When was the next contact you had with Mr. Taylor? 

ANSWER: Our records indicate that a meeting was still 

pending on July 2, 1997 with Mr. Taylor and his neighbors to 

discuss and finalize his plans for a road along their property and 

then to discuss with Clark Energy its plans to construct a power 

line along the access road. Apparently, negotiations between Mr. 

Taylor and his neighbor for a road access broke down after July 2, 

1997 and another call was received from Mr. Taylor on September 27, 

1999. During that conversation, I spoke with Mr. Taylor about the 

status of the road. Mr. Taylor requested Clark Energy use the 

poles from the abandoned power line to provide service to his 

campsite. I informed Mr. Taylor that Clark Energy required 

reasonable access to the campsite for trucks and its equipment that 

would be necessary for the construction, operations, and subsequent 

maintenance of the power line. I explained that Clark Energy would 

have no problem constructing the power line across the contemplated 

road access with suitable utility easement but that Clark Energy 

would not construct the road itself that Mr. Taylor could 

subsequently use for his access to the property. 

8 .  What additional contact did you have with Mr. 

Taylor? 

ANSWER: I last spoke with Mr. Taylor sometime during 

October of 1999. The subject of the conversation centered around 

the fact that there existed no access to the property other than by 

boat and that Clark Energy would have to have reasonable access to 

the campsite before it could construct the power line to the 
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property. During that conversation, Mr. Taylor informed me of his 

plans to airlift building materials for the residence or possibly 

airlifting a mobile home to the campsite. I also received 

telephone calls from Mr. Taylor's father who basically reiterated 

and confirmed Mr. Taylor's statements and position. I explained 

that the proper building permits from local planning and zoning 

authorities would have to be acquired as well as satisfying health 

department regulations before any service could be provided. 

9. What were the next steps that you took with respect 

to Mr. Taylor's request? 

ANSWER: After having these telephone conversations with 

Mr. Taylor and his father in October of 1999, I traveled to what 

appeared to be the remains of a power line constructed to Mr. 

Taylor's property. From my observations and Todd Peyton's report, 

it appeared that nature had reclaimed all of the original power 

line right of way except for approximately 850 feet of an old power 

line that was accessible by an open field. A visual inspection of 

the area where the line went in to Mr. Taylor's property showed no 

indication that an old power line existed as there were no poles or 

conductor readily visible from the edge of the field. In fact, 

there was no conductor that was attached to the poles where the 

line would enter into the woods. 

10. What did you determine as a result of your 

observation of the area? 

ANSWER: After looking at the area and the condition of 

the abandoned line and given the fact that there were no visible 
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signs of any existing conductor, I determined that the existing 

pole could not be used for electric Also, given the 

nature of the terrain and reports by Mr. Peyton of the unlevel 

condition of the property, I determined that there was no access 

available for trucks and equipment and service could not be 

provided until reasonable access could be provided. 

service. 

11. What other decisions or determinations did you make 

as a result of that visit? 

ANSWER: I also determined that any power line which may 

have existed at one time had been reclaimed by nature and that any 

materials, conductor, lines, poles, or other equipment which may 

remain in the area would represent a potential hazard to hikers and 

rock climbers. Because of the steep incline of the property and 

dense growth and wooded area, Clark Energy contracted with its 

contractor to, by hand, remove all remaining remnants and remains 

of the old line. 

12. What other conversations or contact did you have 

with Mr. Taylor? 

ANSWER: I recall no other conversation with Mr. Taylor 

from that point on until we received notice of his complaint with 

the Public Service Commission. 

13. Did you later have any conversations with Mr. Rose, 

attorney for Clark Energy, regarding constructing an electric line 

extension to the property? 

ANSWER: Yes. Mr. Rose was responding to a request from 

I received a call from Patrick Nash, counsel for the complainant. 
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Mr. Rose requesting information regarding what it would cost to 

extend the electric service to Mr. Taylor's proposed residence. I 

determined the distance was approximately 4,125 feet but that was 

only an estimate pending an actual survey of a line route that 

would have to be determined before the line extension could be 

constructed. I then provided Mr. Rose with information regarding 

the breakdown of costs for both residences and non-residences and 

confirmed those in a memorandum. Subsequent to that conversation 

with Mr. Rose, he contacted me back and requested a more detailed 

explanation regarding the extension cost. I briefly described the' 

location of Mr. Taylor's property and the adjoining property 

owners, and summarized the course of events that had transpired 

from the time Mr. Taylor first filled out the membership 

application to his filing of the complaint with the Public Service 

Commission. I discussed the estimated distance to Mr. Taylor's 

proposed residence and set out the line extension cost. In that 

conversation, I explained to Mr. Rose that no road construction 

costs would be included.nor did it include any condemnation costs 

that may be required in the event it was necessary to procure 

easements. 

14. Why is it your position that reasonable access is 

necessary before Clark Energy can construct and install a line 

extension to service Mr. Taylor's property? 

~ 

ANSWER: Clark Energy requires reasonable access which we 

define as the ability to transport and position personnel, 

materials, and equipment including the various trucks needed to 
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construct, operate, and maintain a power line before a line 

extension will be constructed. Another reason is to provide access 

to the service for meter reading. One of the reasons for that is 

that Clark Energy cannot unnecessarily expose its employees to 

hazardous conditions or have them engage in conduct which would put 

them in an unsafe environment. Reasonable access allows for Clark 

Energy to safely and routinely construct and maintain the 

operations of a power line. The Public Service Commission's own 

regulations allow a utility to refuse service when a customer 

refuses or neglects to provide access to their premises for the 

installation, operation, and maintenance of utility facilities and 

meter reading. Boat access alone or access only by foot across a 

neighbor's property is not, in Clark Energy's opinion, reasonable 

access. 

WHEREUPON, the verified direct testimony of Shannon 
n 

Messer was concluded. 

STATE OF KENTUCKY) 

COUNTY OF CLARK 
) 

Subscribed and sworn to before me by SHANNON ME~SER, on 
&- 

this I$ day of June, 2001. 

MY 
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COMMONWEALTH OF KENTUCKY 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR COMPLAINANT 

vs . VERIFIED DIRECT TESTIMONY 
OF TODD PEYTON 

CLARK ENERGY COOPERATIVE, INC. DEFENDANT 

* * * * * * * *  

Came Todd Peyton, and appeared before the undersigned, 

Notary Public for the State At Large of Kentucky, and having first 

been duly sworn, gave the following answers to questions written 

below: 

1. What is your name? 

ANSWER: Todd Peyton. 

2. What is your occupation? 

ANSWER: Lead engineering technician with Clark Energy 

Cooperative, Inc. 

3 .  

ANSWER: 

How long have you held that position? 

I have held that position for the last one and 

one-half years. 

4. Prior to being lead engineering technician, what was 

your position with Clark Energy? 

ANSWER: I was an engineering technician for 12 years 

prior to being named as lead engineering technician. 



5 .  In your capacity as lead engineering technician, 

what are your duties? 

ANSWER: As lead engineering technician, I am responsible 

for the supervision of a contracted construction crew that Clark 

Energy Cooperative, Inc. retains to perform line construction, 

maintenance, and retirement of lines. Part of my duties include 

the construction of new lines, maintenance of existing lines, and 

supervision of the retirement of abandoned or old lines. 

6 .  When did you first become aware of Dimitri Vaughn 

Taylor's request? 

ANSWER: There was an official request and membership 

application filled out by Taylor. It apparently was taken over the 

phone and it appears he came in the same day and filled out the 

membership application. 

7. What did you do in response to the application? 

ANSWER: As a result of the application being filled out, 
e LI,e standard procedure is that an appointment is made by field 

engineering personnel to review the site to determine what is 

necessary to provide electricity to the requested site and if said 

site is in an area where Clark Energy can gain access to the 

property. In this particular instance, the arrangements were 

originally set up to meet Mr. Taylor at the Boonesboro Boat Dock 

and I was advised that we would be traveling to the location by 

boat, the only access. The meeting site subsequently changed and 

we met not at the boat dock but at Judy Ray's store. 
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8 .  What happened when you arrived at the store and 

first met with Mr. Taylor? 

ANSWER: When I arrived, we exchanged greetings and then 

Mr. Taylor got in my truck and we drove to the nearest land access 

which happened to be the property of Mitchell Sidwell. Mr. 

Sidwell's property is located at the end of Sidwell Lane in Clark 

County. When we arrived, Sidwell was feeding livestock. 

9. What did you do next? 

ANSWER: We pulled up, both of us got out, and Mr. Taylor 

approached Mr. Sidwell and asked Mr. Sidwell if we could drive 

through his field to get closer to the campsite before having to 

park the truck and walk over the bluff down to the river. Mr. 

Sidwell responded that he would rather not because the fields were 

wet and was concerned about the effect that driving the truck over 

the land would have on the fields. 

10. 

ANSWER: No. 

11. What did you do then? 

ANSWER: Mr. Taylor and myself discussed what was going 

to happen and Mr. Taylor expressed that it was his intent to build 

a road to the site, however, he had not worked out the specific 

routing. At that time, Mr. Taylor acknowledged that the line was 

not in good shape and in fact admitted that he knew several poles 

were down. 

Did you go to Mr. Taylor's site on that day? 

12. Was that a common understanding in the area 

concerning the condition of the line? 
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ANSWER: It is my understanding that both the landowners, 

Mr. Sidwell and his neighbor, were aware that the line had been 

abandoned many years ago and that there was no service to that 

area. 

13. What was your impression after meeting with Mr. 

Taylor? 

ANSWER: When I left, Mr. Taylor knew that he needed to 

start construction on the site before service could be hooked up. 

He also knew that prior to any service being connected, he had to 

provide reasonable access to the campsite for Clark Energy. In 

fact, Mr. Taylor stated he was in negotiations with Mr. Sidwell to 

acquire an access easement across Mr. Sidwell's property to the 

campsite. When we left, a future meeting was contemplated so that 

Clark Energy could check on the progress made by Mr. Taylor to 

determine if the easement was given by Mr. Sidwell and if 

reasonable access could be provided to the site. 

14. How many additional times did you meet with Mr. 

Taylor? 

ANSWER: 

15. 

ANSWER: 

16. 

I only met with Mr. Taylor that one time. 

When was the next time that you visited the site? 

The next time I visited was in October of 1999. 

What was your reason for going to the area on the 

second occasion? 

ANSWER : I was instructed by Shannon Messer, my 

supervisor, to go look at the line and generally assess its 

condition. Messer to the site and we I ended up going with Mr. 
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gained access through the neighbor's property. We traveled to a 

point where the Clark Energy line ended and where the old, 

abandoned, unserviceable line originated. The area where we 

initially stopped was where the last pole with available power 

provided electric service to a customer. That same pole was the 

same point where a primary conductor had been disconnected and 

which, at one time, led to the abandoned line to the campsite. 

From that pole, the conductor ran approximately 850 feet to another 

pole at the edge of the customer's field. From that pole, there 

was no line continuing into the trees and down to Mr. Taylor's 

campsite. 

17. What did you do after observing this line across the 

field? 

ANSWER: , I then climbed over the fence and went into the 

wooded area. I looked into the wooded growth but could not 

initially see any evidence of any line. After searching a few 

minutes, I found two broken poles on the ground and a third broken 

pole that was badly leaning. 

18. Did you have any information concerning notice of 

any other poles in the area? 

ANSWER: I looked at the service map which showed no 

indication of any poles or any line continuing from where our last 

customer was being serviced. 

19. What decisions were made at that time? 

ANSWER: At that time, the decision was made to retire 

any remaining remnants of the old line. 
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2 0 .  Why was this decision made? 

ANSWER: The line appeared to stop at the last customer's 

structure. There was approximately 850 feet of conductor that went 

to a pole at the edge of the customer's field but from that point 

on there was no overhead line. There was also no evidence of any 

right of way easement or clearing from that point on. After you 

cross the fence at the edge of this field, you start descending 

with the bluff leading down to the river. 

21. What did you do next? 

ANSWER: After returning from the site, I contacted Davis 

H. Elliott, a contractor for Clark Energy Cooperative, and advised 

them we needed assistance in retiring an abandoned line. 

2 2 .  What did you do after contacting Davis H. Elliott? 

ANSWER: I met a Davis H. Elliott crew and took them to 

the site. I showed the Davis H. Elliott crew, who was being 

supervised by James Maynard, the area that needed to be retired and 

showed them the pole as it led into the woods and down the bluff. 

I then left Davis H. Elliott to complete the work we requested. 

23. Did you visit the site on any other occasion? 

ANSWER: Yes. I visited the site to inspect and verify 

that the crew had completed its work and to take digital 

photographs of the area in response to a complaint filed by Mr. 

Taylor to the Kentucky Division of Water. 

24. 

ANSWER: There was still conductor tangled in the trees 

and interwoven in the branches of the growth and the line was still 

What did you observe on this visit? 
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in the air. There were no other obvious means of support for the 

line other than the tree limbs. 

WHEREUPON, the verified direct testimony of Todd Peyton 

was concluded. 

STATE OF KENTUCKY) 

COUNTY OF CLARK ) 
1 ss 

Subscribed and sworn before me by TODD PEYTON, on this 

ILday of June, 2001. 

My Commission expires: 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

PUBLIC SERVIc% 
CORAAAISStQN 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

COMPLAINANT’S ANSWERS TO 
DEFENDANT’S INTERROGATORIES AND 

REQUEST FOR PRODUCTION OF DOCUMENTS 

Comes the complainant Dimitri Vaughn Taylor and for his answers to defendant’s 

interrogatories and request for production of documents states as follows: 

INTERROGATORIES 

1. Identify all individuals, including names and addresses, other than Mr. Taylor 

who observed the poles were in good repair complete with electrical wires and all other 

equipment necessary for electrical service prior to Mr. Taylor formally applying for electrical 

service. 

ANSWER: Other than Mr. Taylor himself, Mr. Taylor is aware of at least two 

I individuals who observed the wires and poles prior to the time that Mr. Taylor formally applied 

for electrical services. These two individuals would be John D. Walker of Inez, Kentucky and 

Steve Slonaker, 875 Beach Road, Lexington, Kentucky, whose testimony has been filed of 

record. 

2. Please identify, by name, the representative of Clark Energy Cooperative, Inc. 

who Mr. Taylor and his wife, Ann Taylor, spoke with in their March, 1997 visit to Clark Energy 
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Cooperative in Winchester, Kentucky and the substance of the conversation. 

ANSWER: Ann Taylor did not speak with any of the representatives on this occasion. 

Vaughn Taylor does not know the names of the individuals that he spoke with on this occasion, 

however descriptions of these individuals are provided in his testimony filed of record. The 

substance of that conversation is described in the testimony filed of record. 

3. Please identify, by name, the representative of Clark Energy Cooperative, Inc., 

who informed Mr. Taylor that providing electrical service to the home site would be “no 

problem” and a summary of the conversation. 

ANSWER: The individuals who made this statement, as best as they can be identified, 

are described in Mr. Taylor’s testimony filed of record as is the substance of this conversation. 

4. Please state why the complainant did not immediately apply for electrical service, 

if, in fact, the poles, lines, and electrical wires were in good condition. 

ANSWER: Mr. Taylor did immediately apply for electrical services, just days after 

taking a deed to the property. Additionally, Mr. Taylor inquired about electrical service and 

received assurances that such services would be provided long before even obtaining a deed to 

the property. 

5 .  Please identify, by name, the individual or individuals (identified by Mr. Taylor 

as Clark Energy cooperative representatives) who Mr. Taylor spoke with on May 28, 1997 and 

the substance of the conversation. 

ANSWER These individuals, as best as they can be described, are described in Mr. 

Taylor’s sworn testimony filed of record as is the substance of this conversations. 

6. Please identify, by name, the Clark Energy Cooperative, Inc. representative who 

allegedly drew Mr. Taylor a diagram of the equipment he needed to purchase for temporary 
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electrical service. 

ANSWER: 

7. 

See answer to number 5. 

Please identify, by name, address, and telephone number, all adjourning property 

owners and identiG which of the adjoining property owners has ever granted Mr. Taylor an 

access agreement or utility easement to or for the benefit of Mr. Taylor for the installation of 

electrical poles by Clark Energy cooperative, Inc. 

ANSWER: To the best of Mr. Taylor’s knowledge, the adjourning property owners 

are: (1) Mitchell Sidwell, 995 Sidwell Lane, Lexington, Kentucky 40509; (2) Pat Shelly, street 

address unknown, Lexington, Kentucky 40509; (3) Michael Hanley, Munchs Comer Lane, 

Lexington, Kentucky 40509. None of these adjourning property owners have ever formally (that 

is by written instrument) granted Mr. Taylor an access agreement or utility easement to or for the 

benefit of Mr. Taylor for the installation of electrical poles by Clark Energy Cooperative, Inc. 

However, Clark Energy Cooperative’s “Application for Membership and/or for Electrical 

Services” requires any person receiving electrical service (including, presumably, Mr. Taylor’s 

neighbors) to provide to Clark RECC “a perpetual easement and right and privilege of free 

access, over, across and through the land and premises of the undersignedapplicant to erect, 

construct, install, place, locate and build, and thereafter use, operate, inspect, repair, maintain, 

service, replace and move its electrical distribution system, new or existing lines of any type, 

wires, poles, anchors, or other appurtenant parts thereof ’. 

8. Please identify, by name, address, and telephone number, all adjourning property 

owners who have ever given Mr. Taylor permission, either oral or written, to cross their property 

to gain access to his property. 
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ANSWER: Informal oral agreements exists and/or have existed between Mr. Taylor 

and Mitchell Sidwell, Michael Hanley and Pat Shelly. 

9. Please state whether Mr. Taylor has ever discussed with or requested fiom the 

adjoining property owners plans for acquiring an easement to build a road to gain access to his 

riverfront property. 

ANSWER: Mr. Taylor has never discussed building a road with any of the adjourning 

property owners. 

10. Please identify, by name, Clark Energy Cooperative, Inc. representatives who Mr. 

Taylor spoke to in June, 1997, and who Mr. Taylor states informed Mr. Taylor he must obtain 

various permits before electrical service could be supplied and the nature and substance of the 

conversation. 

ANSWER 

1 1. 

See answer to number 5. 

Please identify, by name, the representative of Clark Energy Cooperative, Inc. 

who Mr. Taylor called and who allegedly informed Mr. Taylor that Clark Energy did “in fact 

destroy and remove the electrical equipment because they plan to run electricity to his home site 

from a different direction”? 

ANSWER: 

12. 

See answer to number 5. 

Please identify, by name, the representative of Clark Energy Cooperative, Inc., 

who has reportedly asserted that Clark Energy Cooperative, Inc. possessed a right of way, access 

agreement, or utility easement to Mr. Taylor’s property. 

ANSWER: See answer to number 5. Additionally, such right-of-way, access, and 

utility easement is provided for in Clark RECC’s “Application for Membership and/or for 

Electrical Services” which is attache as Exhibit A to Mr. Taylor’s “Statement and Memorandum 
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, 

e 
as Required by Order Dated 3/28/01”. In addition, a right-of-way is indicated and described as 

“ok” in Clark RECC’s papenvork attached as Exhibit C to that same document. 

13. 

ANSWER: 

Please describe, in detail, how Mr. Taylor accesses the subject property. 

Mr. Taylor most routinely accesses property by boat via the Kentucky 

River. Sometimes, Mr. Taylor gains access to his property over land. When access is gained 

over land, Mr. Taylor drives to Sidwell Lane and parks his vehicle. He then crosses over the 

property of certain adjacent land owners as described above. 

14. Please describe, in detail, by which rout Mr. Taylor proposes Clark Energy’s 

trucks, needed for initial power line construction, subsequent operation and maintenance, and 

meter reading will have access to the subject property. In describing the route Clark Energy is to 

follow, please provide directions and distances. 

ANSWER: Mr. Taylor denies that truck access is necessary for electrical service since 

such service was apparently provided in the past. Mr. Taylor is not involved in the business of 

providing electrical services and thus is not qualified to dictate which route is the best for Clark 

RECC to provide electrical service. Based on his observations, however, Mr. Taylor believes 

that electrical service could easily be provided over the formerly existing path traveled by Clark 

RECC’s power lines and poles. There is in existence an old road approximately parallel to the 

path where the poles and wires formerly existed. By Mr. Taylor’s observation, this road, with a 

relatively minimal amount of clearing work, could be reclaimed and reused and provide truck 

access. 

15. Please describe the condition of the original alleged right of way when Mr. Taylor 

purchased the property. 
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e 
ANSWER: Please see all sworn testimonies of Mr. Taylor and his witnesses that have 

been filed of record. 

REQUEST FOR PRODUCTION OF DOCUMENTS 

1. Provide an original reproduction of the photographs taken by or on behalf of Mr. 

Taylor which show the utility poles and tags which were located on the electrical poles which 

Mr. Taylor alleges were previously used for electrical service to the property. 

RESPONSE: These photos are attached as exhibits to the sworn testimonies filed of 

record. 

2. Please provide any written agreements between Mr. Taylor and any of his 

adjourning property owners which evidence an access agreement or easement which would 

permit Clark Energy to construct and install utility poles to the property. 

RESPONSE: No such written agreements have been entered into by Mr. Taylor, 

however, Clark RECC’s “Application for Membership and/or for Electrical Services” provides 

such access and easement. 

3. Please provide all photographs taken by Mr. Taylor regarding the condition of the 

site and power lines allegedly abandoned in place by Clark Energy many years ago and indicate 

the date on which said photographs were taken. 

RESPONSE: Mr. Taylor denies any abandonment. All photographs have been attached 

to the sworn testimonies filed of record and/or otherwise filed of record. In regards to when and 

how these photographs were taken, please refer to the sworn testimonies filed of record. 
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CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certify that at true and correct copy of the 

foregoing pleading was served by mail on this /L day of \?;..a ,2001 to: 

Hon. Robert Rose 
GRANT ROSE & PUMPHREY 
5 1 South Main Street 
Winchester, KY 4039 1 
ATTORNEY FOR DEFENDANT 
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CG PATRICK F. NASH 



Respectfully submitted, 

Lexington, Kentucky 40507 
(859) 254-3232 

ATTORNEY FOR COMPLAINANT 

VERIFICATION 

I have read the foregoing responses and the answers it contains are true and correct to the 
best of my knowledge and belief. 

DIMITHV~UGHI ~ Y L O R  

STATE OF KENTUCKY 

COUNTY OF FAYETTE 

The above Answers to Defendant’s Interrogatories and Request for Production for 
Documents was subscribed, sworn to and acknowledged before me, the undersigned authority by 
Dimitri Vaughn Taylor on this the @ h a y  of 1\1..9. ,2001. 

My Commission Expires: 
I 

& 
NOTARY PUBLIC 

State-at-Large, Kentucky 

CbhL+$h 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

NOTICE OF FILING 

JUN 1 2  200% 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

Comes the complainant, Dimitri Vaughn Taylor, anL files herewith tile direct testimony 

of his witnesses which are: Dimitri Vaughn Taylor; Cheri Kirkwood, Grover Taylor, Steven 

Slonaker, Donald Brent Myers, and Roger Tuttle. These direct testimonies are filed with 

exhibits attached. 

1 

Respectfully submitted, 

PATRICK F. NASH 
167 West Main Street, Suite 904 

Lexington, Kentucky 40507 
(859) 254-3232 

ATTORNEY FOR COMPLAINANT 



' .  . 

CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certify that at true and correct copy of the 

foregoing pleading was served by mail on this & day of ,2001 to: 

Hon. Robert L. Rose 
Hon. Brian N. Thomas 
GRANT ROSE & PUMPHREY 
5 1 South Main Street 
Winchester, KY 40391 
ATTORNEYS FOR DEFENDANT 

C6 PATRICK F. NASH 
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May 29,2001 

C O O P E R A T I V E  

A Touchstone Energy’” Partner j& - 

Mr. Thomas M. Dorman 
Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
P.O. Box 615 
Frankfort, KY 40602-0615 

Dear Mr. Dorman, 

MAY 2 9 2007 

Clark Energy wishes to file an original and eight (8) copies of the defendant‘s interrogatories and 
request for production of documents to the complainant in the matter of Dimitri Vaughn Taylor vs. Clark 
Energy Cooperative, Inc., Case No. 1999-51 3. 

Please contact me should you have any questions or need additional information. 

Respectfully, 

Shannon D. Messer 
System Engineer 

Enclosure 

2640 Iron Works Road * P.O. Box 748 0 Winchester, Kentucky 40392 0 Tel. (606) 744-4251 1-800-992-3269 Fax (606) 744-4218 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CASE NO. 99-513 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR 

MAY 2 9 2001 

COMPLAINANT 

vs . DEFENDANT'S INTERROGATORIES AND 
REQUEST FOR PRODUCTION OF DOCUMENTS 

CLARK ENERGY COOPERATIVE, INC. DEFENDANT 

* * * * * * * *  

Comes now the defendant, Clark Energy Cooperative, Inc., 

by and through counsel, and pursuant to the Order of the Public 

Service Commission dated May 15, 2001, respectfully submits the 

following submits the following Interrogatories and Request for 

Production of Documents. These discovery requests are to be 

answered within ten (10) days of service pursuant to the 

Commission's Order. 

INTERROGATORIES 

1. Identify all individuals, including names and 

addresses, other than Mr. Taylor who observed the poles were in 

good repair complete with electrical wires and all other equipment 

necessary for electrical service prior to Mr. Taylor formally 

applying for electrical service. 

2. Please identify, by name, the representative of 

Clark Energy Cooperative, Inc. who Mr. Taylor and his wife, Ann 

Taylor, spoke with in their March, 1997 visit to Clark Energy 



Cooperative in Winchester, Kentucky and the substance of the 

conversation. 

3 .  Please identify, by name, the representative of 

Clark Energy Cooperative, Inc., who informed Mr. Taylor that 

providing electrical service to the home site would be Itno problem1' 

and a summary of the conversation. 

4 .  Please state why the complainant did not immediately 

apply for electrical service if, in fact, the poles, lines, and 

electrical wires were in good condition. 

5. Please identify, by name, the individual or 

individuals (identified by Mr. Taylor as Clark Energy Cooperative 

representatives) who Mr. Taylor spoke with on May 28, 1997 and the 

substance of the conversation. 

6. Please identify, by name, the Clark Energy 

Cooperative, Inc. representative who allegedly drew Mr. Taylor a 

diagram of the equipment he needed to purchase for temporary 

electrical service. 

7. Please identify, by name, address, and telephone 

number, all adjoining property owners and identify which of the 

adjoining property owners has ever granted Mr. Taylor an access 

agreement or utility easement to or for the benefit of Mr. Taylor 

for the installation of electrical poles by Clark Energy 

Cooperative, Inc. 

8. Please identify, by name, address, and telephone 

number, all adjoining property owners who have ever given Mr. 
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i .  

Taylor permission, either oral or written, to cross their property 

to gain access to his property. 

9. Please state whether Mr. Taylor has ever discussed 

with or requested from the adjoining property owners plans for 

acquiring an easement to build a road to gain access to his 

riverfront property. 

10. Please identify, by name, Clark Energy Cooperative, 

Inc. representatives who Mr. Taylor spoke to in June, 1997, and who 

Mr. Taylor states informed Mr. Taylor he must obtain various 

permits before electrical service could be supplied and the nature 

and substance of the conversation. 

11. Please identify, by name, the representative of 

Clark Energy Cooperative, Inc. who Mr. Taylor called and who 

allegedly informed Mr. Taylor that Clark Energy did Ifin fact 

destroy and remove the electrical equipment because they plan to 

run electricity to his home site from a different direction"? 

12. Please identify, by name, the representative of 

Clark Energy Cooperative, Inc., who has reportedly asserted that 

Clark Energy Cooperative, Inc., possessed a right of way, access 

agreement, or utility easement to Mr. Taylor's property. 

13. Please describe, in detail, how Mr. Taylor accesses 

the subject property. 

14. Please describe, in detail, by which route Mr. 

Taylor proposes that Clark Energy's trucks, needed for initial 

power line construction, subsequent operation and maintenance, and 

In meter reading will have access to the subject property. 
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describing the route Clark Energy is to follow, please provide 

directions and distances. 

15. Please describe the condition of the original 

alleged right of way when Mr. Taylor purchased the property. 

REQUEST FOR PRODUCTION OF DOCUMENTS 

1. Provide an original reproduction of the photographs 

taken by or on behalf of Mr. Taylor which show the utility poles 

and tags which were located on the electrical poles which Mr. 

Taylor alleges were previously used for electrical service to the 

property. 

2 .  Please provide any written agreements between Mr. 

Taylor and any of his adjoining property owners which evidence an 

access agreement or easement which would permit Clark Energy to 

construct and install utility poles to the property. 

3 .  Please provide all photographs taken by Mr. Taylor 

regarding the condition of the site and power lines allegedly 

abandoned in place by Clark Energy many years ago and indicate the 

date on which said photographs were taken. 

Respectfully submitted, 

GRANT, ROSE & PUMPHREY 
51 South Main Street 

Brian N. Thomas 

ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

This is to certify that the foregoing Defendant's 

Interrogatories and Request for Production of Documents has been 

served by mailing a true and correct copy of same to Patrick F. 

Nash, 112 North Upper Street, Lexington, Kentucky 40507, on this 
af 

z f  y4 day of May, 2001. 
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COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

21 1 SOWER BOULEVARD 
POST OFFICE BOX 61 5 

FRANKFORT, KY. 40602 
(502) 564-3940 

May 15, 2001 

To: All parties of record 

RE: Case No. 1999-513 

We enclose one attested copy of the Commission's Order in 

the above case. 

Sincerely, 

I 

Secretary of the Commission 

SB/sa 
Enclosure 



Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, InC. 

2640 Ironworks Road 
Winchester, KY 40392 0748 

P. 0 .  BOX 748 

Dimitri Vaughn Taylor 
P. 0. Box 4242 
1220 Enterprise Drive 
Winchester, KY 40391 

Honorable Patrick F. Nash 
Counsel for Dirnitri Taylor 
112 North Upper Street 
Lexington, KY 40507 

Honorable Robert L. Rose 
Attorney for Clark Energy 
Grant, Rose & Pumphrey 
51 South Main Street 
Winchester, KY 40391 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR ) 
) 

COMPLAINANT ) 
) 

) 
CLARK ENERGY COOPERATIVE, INC. 1 

1 
DEFENDANT ) 

V. 1 CASE NO. 99-513 

O R D E R  

On March 28, 2001, the Commission issued an Order in this matter ordering that, 

if no answer from Complainant were received within 30 days of issuance of said Order, 

the matter would be dismissed. Within 30 days of issuance of the Order, Complainant 

responded. Upon the motion of Complainant and good cause having been shown, the 

Commission finds that a new procedural Order should be entered in this case. 

IT IS THEREFORE ORDERED that: 

1. A formal hearing in this matter is scheduled for June 26, 2001 at 9:00 

a.m., Eastern Daylight Time, in Hearing Room 1 of the Commission's offices at 211 

Sower Boulevard, Frankfort, Kentucky, and shall continue until completed. 

' 

2. On or before May 29, 2001, each party may serve upon any other party 

additional requests for production of documents and written interrogatories to be 

answered by the party served within 10 days of service. 



3. On or before June 12, 2001, each party shall file with the Commission in 

verified form additional direct testimony of any witness that it expects to call at the 

formal hearing. 

4. On or before June 19, 2001 , each party shall file with the Commission in 

verified form testimony of any rebuttal witness that it expects to call at the formal 

hearing. 

5. All provisions of previous Commission Orders that do not conflict with this 

Order remain in effect. 

Done at Frankfort, Kentucky, this 15 th  day o f  May, 2001. 

By the Commission 

ATTEST: 

Executive Director 



PATR1C.K F. NASH 
ATTORNEY-AT-LAW 

167 WEST MAIN STREET, SUITE 904 
LEXINGTON, KENTUCKY 40507 

April 27,2001 

Kentucky Public Service Commission 
21 1 Sower Blvd. 

*POBox615 
Frankfort, KY 40602 

(869) 264-3232 
FAX: (869) 225-4746 

R 

3 Q 2uup 

77-5 )3 RE: 

Dear Sir or Madam: 

Taylor v. Clark Energy Cooperative 

Pursuant to my telephone conversation with your office today, please find an original and I 
10 copies of our Statement and Memorandum As Required by Order Dated 3/28/01. 

If you have any questions or need anything additional, please call my office. 

Sincerely, 

Patrick F. Nash %&) 

PFN/clw 

Enclosures 

J 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

APR 3 0 2009 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

STATEMENT AND MEMORANDUM 
AS REQUIRED BY ORDER DATED 3/28/0 1 

Comes the complainant, Dimitri Vaughn Taylor, by counsel, and submits the following 

as his statement and brief as to why this matter should not be dismissed for failure to prosecute, 

and why he will prevail at a hearing on the merits. 

I. STATEMENT OF FACTS 

The following is a summary of the facts of this case that will be presented to this 

Commission via the sworn testimony of Dimitri Vaughn Taylor and/or other witnesses and/or 

through the presentation of documents, several of which have been attached to this pleading as 

exhibits. 

In the winter 1996- 1997, Dimitri Vaughn Taylor (hereafter “Mr. Taylor”) became aware 

of property on the Kentucky River that was for sale. This property once contained a residence 

and, at the time that Mr. Taylor was looking at it, the foundation, chimney, fireplace, and 

portions of the structure of that residence still remained. There was no road access to this 

property or to the home site. There was, however, access by foot and access via the Kentucky 

River. Also, utility poles and wires ran from the home site to a neighbor’s property with road 

frontage and road access. Mr. Taylor and other witnesses observed that the poles were in good 
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repair, complete with electrical wires, and all of the other equipment necessary for electrical 

service. Contrary to the claims of Clark Energy Cooperative, Inc. (hereafter “Clark RECC”) Mr. 

Taylor and other witnesses observed no poles down or equipment hanging in trees. Clark RECC 

claims in responses to interrogatories that electrical service was provided to the home site up 

until the late ‘ ~ O ’ S ,  however, Mr. Taylor observed and photographed tags on the electrical poles 

dated in the 1980’s.’ Mr. Taylor was interested in purchasing this property for the purpose of 

building a home at the home site. The property was being offered for sale for $6,000. 

In March 1997, approximately two months prior to purchasing the property, Mr. Taylor 

met with representatives of Clark RECC at its offices in Winchester, Kentucky. On this 

occasion, Mr. Taylor traveled to the Clark RECC office with his wife Ann Taylor, who can 

confirm this visit. He spoke with Clark RECC representatives and described the property that he 

hoped to purchase, and specifically described that the property was landlocked with no road 

access. Mr. Taylor accurately described the condition of the poles, wires, transformers, etc. that 

ran to the home site. Mr. Taylor was advised, in definite terms, that providing electrical service 

to the home site would be “no problem” so long as Mr. Taylor “got a deed” to the property. 

Based on this unequivocal promise by Clark RECC, Mr. Taylor decided to purchase the 

property. The whole purpose of Mr. Taylor’s March 1997 visit to Clark RECC was to determine 

before deciding to purchase the property if electrical service was available. 

In May 1997, Mr. Taylor closed on the property at issue, and took a deed to that property. 

Shortly thereafter, on May 28, 1997, Mr. Taylor returned to the Clark RECC offices with his 

deed as instructed. On this day, Mr. Taylor signed the Clark RECC Application for Membership 

’ In response to interrogatories, Clark RECC admits to removing these tags and 
destroying them without recording or photocopying the information on the tags. 
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and/or Electrical Service (attached as Exhibit A). Again he talked with Clark RECC 

representatives and was informed that in order to receive temporary electricity to begin building 

his home, he must purchase and set up equipment to which Clark RECC could hook up the 

temporary electrical service. Clark RECC representatives then drew Mr. Taylor a diagram of the 

equipment that he needed to purchase (attached as Exhibit B).’ At the conclusion of this 

meeting, Clark RECC’s position with Mr. Taylor remained consistent; they would hook 

electrical service up at the home site with the only prerequisites being Mr. Taylor’s agreement to 

purchase electricity from them and to purchase and set up the equipment drawn in the diagram 

attached as Exhibit B. In its pleadings, Clark RECC admits that it informed Mr. Taylor on this 

date that electrical service “should be available” for the property that he had just purchased. 

In June 1997, Mr. Taylor met near the home site with Clark RECC representative Todd 

Peyton. On this occasion, the gate to the land owned by Mr. Taylor’s neighbor was locked, and 

the neighbor was not home. Thus, Mr. Taylor and Mr. Peyton were unable to gain access to Mr. 

Taylor’s property. Clark RECC alleges that Mr. Peyton conducted an extensive investigation on 

this occasion and determined that existing poles and equipment had been reclaimed by nature 

and that several of the poles and lines were down. In fact, Mr. Peyton made none of these 

observations on this occasion. Clark RECC alleges that on this date, Mr. Peyton told Mr. Taylor 

that he had to build a road to get electrical service. Mr. Taylor told Mr. Peyton that he hoped to 

In discovery, Clark RECC has denied that any of its representatives drew this diagram. 
However, as can be seen from the exhibit, the diagram was drawn on the back of a Clark RECC 
form. Additionally, in discovery, Clark RECC claims that the May 28, 1997 meeting did not 
occur in person but occurred over the telephone. Again, Clark RECC’s position regarding this 
meeting is contradicted by the fact that Mr. Taylor’s signature appears on the Clark RECC form 
dated 5/28/97, which would be impossible had the meeting occurred over the telephone as Clark 
RECC would have this Commission believe. 

2 
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build a road to the home site. However, this was the extent of the discussion and Mr. Peyton 

never gave any indication that a road was a prerequisite to electrical service. Clark RECC 

paperwork generated in June 1997 contradicts its assertions and shows that, as of this date, Mr. 

Taylor was considered to be a member of Clark RECC; that the right-of-way easement for 

Mr. Peyton talked about coming back in the future but Mr. Taylor is unsure whether Mr. 

Peyton or any other Clark RECC representatives returned to his property in June 1997. 

However, later in June 1997, Mr. Taylor called Clark RECC to discuss the timing of the 

installation of temporary electrical service and was informed, for the first time, that before 

temporary service could be installed, he must obtain a building permit, and get the appropriate 

permits and clearances for his sewageheptic systems. Mr. Taylor was informed that after these 

permits were obtained, temporary electrical services would be provided. 

Mr. Taylor began to take steps to obtain the requested permits (see Exhibit D). However, 

he quickly realized that in order to obtain these permits he would have to expend significant 

financial resources which, at the time, he did not have. It took some time for Mr. Taylor to 

gather the resources and proceed with the process of obtaining the necessary permits. 

By 1999, Mr. Taylor was prepared to purchase all necessary septic and sewer systems 

l and had further completed all steps necessary to obtain his building permit. Mr. Taylor then 

called Clark RECC to inform them that he was on the verge of obtaining all necessary permits 

(See Exhibit C). In the pleadings, Clark RECC claims that about this same time its 

I 
I 

representative, Mr. Messer became “curious” about Mr. Taylor’s property and visited it of his 

own accord to satisfjr his curiosity. It is Mr. Taylor’s belief that his phone call to Clark RECC is 
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what triggered this sudden “curiosity” in Mr. Messer. Almost immediately after the phone call 

and Mr. Messer’s visit to the home site, Clark RECC hired a crew to enter onto Mr. Taylor’s 

property, cut down the existing utility poles, and collect the wires, transformers, and tags from 

those poles. The poles themselves were simply left laying on Mr. Taylor’s property. Mr. Taylor 

was unaware that this was happening until after Clark RECC had completed the destruction of 

the electrical equipment. Mr. Taylor photographed the poles that were cut down to show that the 

poles were in good shape, and not rotten or otherwise deteriorated. 

When Mr. Taylor discovered what had happened, he called Clark RECC to ask them if 

they had cut down the poles and removed the equipment. A representative denied that Clark 

RECC had any involvement in this activity. Approximately one week later, Mr. Taylor called 

Clark RECC again and was informed that Clark RECC did in fact destroy and remove the 

electrical equipment because they planned to run electricity to his home site from a different 

direction. Shortly thereafter, Mr. Messer called Mr. Taylor and explained that the line to Mr. 

Taylor’s home site had been “retired.” At this point, it was explained to Mr. Taylor for the first 

- time that Clark RECC would not provide electrical service unless he built a road to the home 

site. 

In subsequent pleadings, Clark RECC has made clear its position that it will not provide 

electrical service to Mr. Taylor unless it has truck access via a road to the home site. However, 

in Clark RECC’s responses to Mr. Taylor’s discovery requests, it refused to answer questions as 

to why truck access was necessary and when truck access became a prerequisite for electrical 

services (electricity was provided to the previous home site without truck access). Clark RECC 

has also made clear its position that electrical service could not have been provided via the 

existing poles and equipment. However, Clark RECC refused to answer questions in discovery 
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as to whether electricity was provided to any other customers with poles, lines and transformers 

of the same vintage as those that it cut down and removed from Mr. Taylor’s property. 

Despite the fact that truck access is allegedly necessary before Clark RECC can service 

the lines to Mr. Taylor’s home site, its crew was able to obtain adequate access to cut down and 

remove much of the electrical equipment. By its own admissions in discovery, Clark RECC 

crews obtained adequate access to Mr. Taylor’s property at least two other times, once on 

January 12,2000 to remove additional equipment and once after January 13,2000 to take 

pictures of Mr. Taylor’s property. 

At the time all of this occurred, Mr. Taylor was bewildered as to why he would be treated 

this way by Clark RECC. What possible motive would Clark RECC have in promising him 

electrical service if he would purchase the land, and then deny him service after the purchase? 

Why would they cut down and remove all the electrical equipment fiom his property when he 

was on the verge of complying with their stated prerequisites for obtaining service? The answers 

to these questions became clear after Mr. Taylor filed his complaint with this Commission. 

In July 2000, Clark RECC offered to provide electrical service to Mr. Taylor if he paid 

them between $17,781.25 and $22,485.25. (See Exhibit E). This charge was necessary because, 

according to Clark RECC, they had to run 4,125 feet of electrical wire across a “new route.” 

Clark RECC had previously estimated that electrical service along the old route would have 

required approximately 100 feet of electrical wire (See Exhibit C). Additionally, Clark RECC 

demanded that Mr. Taylor pay unspecified condemnation costs associated with this construction 

project. This demand was made despite the fact that in its pleadings and discovery responses 

Clark RECC repeatedly asserted that it possessed a right-of-way to Mr. Taylor’s home site. 

Exhibit C confirms the right-of-way is “ok.” Additionally, Clark RECC’s application for 
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membership (Exhibit A) sets forth in paragraph 4 its right-of-way across any lands necessary to 

install electrical service. All of these costs are in addition to Clark RECC’s demand that Mr. 

Taylor construct, at his own cost, a road to the home site. 

Mr. Taylor cannot afford to pay Clark RECC the type of money that it is now demanding, 

nor should he have to, given the binding promises that Clark RECC made to him prior to his 

purchase of the property. 

11. ARGUMENT 

Through the facts and circumstances described above, Clark RECC and Mr. Taylor 

entered into a valid and binding contract for the provision of electricity to the home site. At the 

most basic level, a binding contract is created “....where a party makes an offer and another acts 

upon it ....” Messick v. Powell, Ky., 236 S.W.2d 897, 899-900 (1951); Cali-Ken Petroleum Co., 

Inc. v. Miller, 815 F. Supp. 216,217 (W.D. Ky. 1993). Clark RECC offered electrical service to 

Mr. Taylor if he could get a deed to the property. He acted upon this promise and obtained the 

deed. Under this circumstance “....the party making the offer is bound to perform his promise.” 

Messick, 236 S.W.2d at 899-900. 

The binding nature of the agreement between Clark RECC and Mr. Taylor is not defeated 

by the fact that the parties had not formally reduced their agreement to writing. Oral agreements 

that satisfy all contractual prerequisites are enforceable. Buttorff v. United Electronic 

Laboratories, Inc., 459 S.W.2d 581, 584 (1970); Skaggs v. WoodMosaic Corp., Ky., 428 

S.W.2d 617,619 (1968); Dohrman v. Sullivan, Ky., 220 S.W.2d 973,976 (1949).3 In fact, Clark 

RECC’s “Rules and Regulations” (produced in discovery) specifically contemplate that Clark 

The parties did, however, put portions of their agreement in writing as evidenced by 
Exhibits A, B, and C. 
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RECC will be bound by promises it makes that are not in writing: “this schedule of rules and 

regulations. ..applies to all service received from the cooperative whether the service received is 

based upon a contract, agreement, signed application, or otherwise.” Rules and Regulations of 

Clark EC, I. SCOPE. 

The acts that each party engaged in, offer further evidence of the binding contract that 

was created. Those acts include: Mr. Taylor’s purchase of the property, the drawing by Clark 

RECC of the prerequisites for temporary electric hookup, Clark RECC’s visit to the property in 

June 1997, Clark RECC’s creation of Exhibit C and Mr. Taylor’s efforts to obtain all necessary 

permits. A binding contract may be inferred from the circumstances, conduct, acts, or 

relationships between the parties. Cheatham’s Ex’r v. Parr, Ky., 214 S.W.2d 95,97 (1948); 

Victor’s Executor v. Monson, Ky., 283 S.W.2d 175, 177 (1955); see also Perkins v. Daugherty, 

Ky. App., 722 S.W.2d 907,909 (1987). 

The evidence will show that all of the prerequisites for a binding contract exist in this 

case. Generally, the four prerequisites are: (1) the parties must possess the capacity to contract 

(i.e., they are adults and not under any legal or mental disability); (2) the parties must manifest 

their intent to be bound by the terms of the agreement; (3) the contract must have a legal 

objective; and, (4) there must be valid and sufficient consideration passing between the parties. 

William S .  Haynes, Kentucky Jurisprudence, Contracts, 9 1-1 (1986); Kovachs v. Freeman, Ky., 

957 S.W.2d 25 1,254 (1997). There is no indication in the present case that either Mr. Taylor, or 

the representatives of Clark RECC were under any legal or mental disability at the time of their 

negotiations. The parties’ intentions were clearly manifested on several occasions; Mr. Taylor 

made known his intent to obtain and purchase electricity from Clark RECC and representatives 

of Clark RECC unambiguously conveyed to Mr. Taylor their intent to provide that service. The 
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obtaining and provision of electricity is a legal objective for a contract. Finally, valid and 

sufficient consideration passed between the parties; Mr. Taylor, via his oral promise and his 

signature on Exhibit A promised to purchase electricity from Clark RECC and representatives of 

Clark RECC, in exchange, promised to provide such electricity to the home site. 

Clark RECC admits that, on at least one occasion, its representatives told Mr. Taylor that 

providing electrical service to him should be no problem. The documents attached as exhibits 

further evidence its promise to Mr. Taylor. However, Clark RECC now denies that at the time it 

communicated with Mr. Taylor it had any definite intentions of providing him electrical service. 

Clark RECC cannot avoid the contract via this tactic. If there is sufficient evidence to show a 

meeting of the minds between the parties, one party cannot avoid the binding nature of the 

contract by simply denying a meeting of the minds or “because it has a different version of the 

agreement than that of the [other party].” George Pridemore & Son v. Traylor Brothers, Inc. , 

Ky., 3 11 S.W.2d 396,397 (1958). 

Further, Clark RECC cannot avoid the contract it made with Mr. Taylor based upon its 

assertion that performance by it will be more difficult or costly than it originally anticipated. 

The rule in Kentucky in this regard has been stated as follows: 

“[flacts existing when a bargain is made or occurring thereafter 
making performance of a promise more difficult or expensive than 
the parties anticipate, do not prevent a duty from arising or 
discharge a duty that has arisen.” 

McGovney & McKee, Inc. v. City ofBerea, Ky., 488 F. Supp. 1049, 1057 (E.D. Ky. 1978); see 

also More v. Carnes, Ky., 214 S.W.2d 984,992 (1948) (courts cannot deny enforcement of an 

otherwise valid contract merely because its enforcement would result in inequities in a particular 

case); Inter-Southern Life Ins. Co. v. Stephenson, Ky., 56 S.W.2d 332,334 (1933) (courts will 
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not interfere with a legitimate transaction merely because one of the parties may sustain a loss in 

bargaining). 

In the time period between March and June 1997, the parties entered into a valid and 

binding contract. Mr. Taylor agreed to purchase electricity from Clark RECC, and that entity 

through its representatives, agreed to provide such service. When Clark RECC’s offer was 

made, and subsequently accepted by Mr. Taylor through his words and actions, Clark RECC 

became bound. The present protestations regarding the cost of providing service do not relieve it 

of its duty to perform. Further, the evidence does not support Clark RECC claim that it never 

promised service to Mr. Taylor. Under the facts and circumstances of this case, Clark RECC is 

bound to provide electrical service to Mr. Taylor as it promised. 

111. RELIEF REQUESTED FROM THIS COMMISSION 

This Commission has the authority to order a utility to provide services that are adequate 

and reasonable. Marshall Co. v. South Central Bell Tel. Co., Ky., 519 S.W.2d 616,618 (1975); 

Carr v. Cincinnati Bell, Inc., Ky. App., 651 S.W.2d 126, 128 (1983); K.R.S. 9 278.280(3); 

K.R.S. 6 278.260; K.R.S. 9 278.040. Even if no contractual relationship is adjudged by this 

Commission to exist between the parties, the Rules and Regulations of Clark RECC allow this 

Commission to order it to provide electricity to Mr. Taylor’s home site upon a determination 

“that such extension is reasonable”. Rules and Regulations of Clark EC, 14.(f) DISTRIBUTION 

LINE EXTENSION.4 Mr. Taylor respectfully requests that this Commission order Clark RECC 

to comply with the contract it made with him. Clark RECC has provided electricity to this home 

site in the past. It provides electricity to all of Mr. Taylor’s neighbors in the area. Mr. Taylor 

If this Commission determines that no binding contract existed between the parties, Mr. 4 

Taylor requests relief pursuant to this section of Clark RECC’s Rules and Regulations. 
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simply asks that Clark RECC provide the same service to him and thereby fulfill the promise 

that it made which induced him to purchase the land in the first place. 

Such an order by this Commission would comport with Clark RECC’s own Articles of 

Incorporation, which state that the very purpose of Clark RECC is “[tlo assist its members to 

wire their premises and install therein electrical and plumbing appliances, fixtures, machinery, 

supplies, apparatus and equipment of any and all kinds and character....”. Articles of 

Incorporation of Clark Rural Electric Cooperative Corporation, Article I1 (d). Such an order by 

this Commission would further comport with K.R.S. 5 278.030(2) which requires that Clark 

RECC “shall furnish adequate, efficient, and reasonable service...”. This is precisely what Mr. 

Taylor seeks from this Commission. 

In the Order dated March 28,2001, this Commission has requested a statement as to why 

this matter should not be dismissed for failure to prosecute. In this regard, Mr. Taylor states that 

the continuances initially requested in this case as detailed in the March 28,2001 Order were 

mostly necessitated by the fact that Clark RECC had not responded to Mr. Taylor’s outstanding 

discovery requests. On May 3 1 2000, both parties requested a cancellation of the scheduled 

hearing date and an extension of time to file verified testimonies. Thereafter, the parties engaged 

in some settlement negotiations, but those negotiations proved fruitless. 

Following these settlement negotiations, because of financial difficulties and other 

obligations, Mr. Taylor was not able to immediately recommence litigation of the issues raised 

in his petition. One reason for delay was that Mr. Taylor, realizing that he would not be able to 

build at the home site in the foreseeable future, had to secure long term living arrangements. 

These are the reasons for the period of delay on the part of Mr. Taylor. Neither Mr. Taylor nor 

the undersigned are aware of why Clark RECC also failed to file any verified testimonies or 
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krther pleadings in this case. 

The undersigned submits that substantial work has been performed in this case and that 

with a relatively minimal amount of additional work, the relevant issues can be presented to this 

Commission for resolution. On behalf of Mr. Taylor, the undersigned requests that this matter 

go forward and that the complaint not be dismissed because of Mr. Taylor’s financial inability to 

immediately prosecute his claims. 

Respectfully submitted, 

Y 

PATRICK F. NASH ’ 167 West Main Street, Suite 904 
Lexington, Kentucky 40507 

(859) 254-3232 

ATTORNEY FOR COMPLAINANT 

CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certify that at true and correct copy of the 

foregoing pleading was served by mail on thisf22day of 4pf14 ‘ / ,200 1 to: 

Hon. Robert Rose 
GRANT ROSE & PUMPHREY 
5 1 South Main Street 
Winchester, KY 4039 1 
ATTORNEY FOR DEFENDANT 
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CLARK RURA@ELECTRIC COOPERACORPORATION 

APPLICATION FOR MEMBERSHIP AND/OR FOR ELECTRIC SERVICE 

Account #: Existing Member #: New M e m h  #: 2 / 7 G 1 

Member's Name: 

Mailing Address: 0 ,?n ,kr \ ?  !$2 q J  J 

% r  

1 1 7  8 I f~ x d \. ? n ,  , in ,  I 
I 

k' \i .-iG 3 7 2  I Phone#:' 2x7- ' / I  5 '7 :; , )J, &[ ,  * , J n  I ) 
' I  

Spouse's Name: 

Member's S.S.#: 

Member's Employer: I I ?.,4-; 
p '  i 

i :  
\! 

The undersigned (hereinafter referred to as 'Applicanr) hereby applies 
for membership in, and agrees to purchase energy from the Clark Rural 
Electric Cooperative Corporation [hereinafter reiened to as ('Coopera- 
tive?. Applicant agrees to the following terns and conditions: 

1. iheappliitwillpayorhaspaidtotheCooperat'Nethesum oftendollars ($10.00) 
w h i i  if thii application is accepted by the Caoperafie, will constitute the 
Appf i i fs  membership fee. 

Appfi i t  will purchase from the Cooperative electric energy used at address@) 
designated, and win make payment of all amounts due on or befora due dates. 
Applicent understands that failure to do so will be cause for discontinuance of 
electrit sewim. In the event the Applicant fails!o comply with h terms of this 
agreement and legal action is taken by the Cooperative to enforce the terms of this 
contracf AppliGant agrees to pay all attorneys fees and court cats incurred as a 
result of the Applicant's breach. Applicant undentands that the Cooperafive's 
monthly rates will be fued by the Kentucky Public SeMce Commission and/or the 
Board of Direaors. 

The Applicant will cause his or her premises to be wired in aarordance with wiring 
spechications required by the Slate of Kentucky and/or local codes. 

The Appfiint will comply with and be bound by all of the provisions of this 
agreement, the charter and by-law of the Coopera!ive, and such rules, regula- 
tions, and policies as may, from time to time, be adopted by the Cooperative. The 
Board of Directors mey expel from membership and/or discontinue electric service 
to any member who faii or refuses to comply with any of the provisions of this 
agreement and/or fails or refuses to comply with the charter and by-laws of the 
Coopemtive or ik rules, regulations and policies. 

2 

3. 

4. 

Subscribed and sworn to before me this -z6 day of 

Spouse's S.S.#: 

Spouse's Employer: 

5. Without being paid compensation therefore, the undersignedlapplicant shall grant, 
transfer, convey and give to the Cooperative a perpetual easement and right and 
privilege of free access over, across and through the land and premises of the 
undersigned/applicant to erect, construct install, place, locate and build, and 
thereafter use, operate, inspect repair, maintain, service, replace and move iB 
electric distribution system , new or existing lines of any type, wires', poles, anchors 
or other appurtenant partb thereof. The undersigned/applicant speafically gmnk 
to the Cooperative the right to connect to and hook up to any existing service 
and /or service line andlor service faality of any type that might be located on 
applicant3 land for the purpose of providing and/or extending el6+xwvice of any 
type to another member of the Cooperative. The undersigned/applicantgrants to 
the Cooperative the right and privilege to cut down and/wtreat with herbicides any 
and all trees and bushes which are of such height and located in such proximity to 
the Cooperative's distribution lines that in falling may interfere with and/or create 
a hazard to the operation of said lines. All sewice lines supplying applicant with 
electricenergy and all switches, meters, appliances and equipment constructed or 
installed by the Cooperative on said properly shall be the sole propfly of the 
Cooperative. The Cooperativeshall have the right to remove its electricdistribution 
system of any type and all appurtenant park thereof upon discontinuance of 
service for any reason. Provided, however, upon cancellations of the contract for 
electric service set forth herein, the perpetual easement and right and privilege of 
access granted by the provisions of t h i  paragraph sh remain in full force and 
effea I hereby certify to the Cooperative that I d a m  - am not the 
Owner of the land and premises refened to herein and over which the Coopera&e's 
electric distribution system facilities will be placed. I Applicant is not the Owner of 
the property, the properly Owner is: 

Address: 

6. Acceptance of this application by the Cooperative shall m t i t u t e  an agreement 
between the Applicant and the Cooperative as specified in the Cooperative By- 
lam. 

My Commissbn expires: 
Spouse's Signature 
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, Operations 

Job Order 

Account Number M e m b e r  

Address Road 

Phone Number 
. .  

1 .. Work to be done 

.. 

c 

-. . L 

r" 
Foreman Completed Date 

0 
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Member D a t a  

- Elec. H e a t  E; w 

A/C V o l t s  

Phase /OO A m p s  

- 

- 

Acct No 

R/W Easement n k 540 \Is 
Phone No 

Neighbors x. 

M e m b e r  No 

Old __ New - Joint 

Social Security No 

Service Requested 

I 
- 4 o u s e  - J T e m p .  Service - UD Service 100 Approx. Ft. 

On Location - Permits Approx. FL - Mobile Home - 
Existing Approx. Ft. .__ Barn - New - 
Agreement - See. Light - Existing Pole - 

' 

- Entrance Change from Amp to Amp 

Membership D a t a  1 Service D a t a  

Office Data 
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JAMES E. BICKFORO 
. SECRETARY 

PAUL E. PAITON 
GGVERNOR 

COMMONWEALTH OF KENTUCKY 
NAFJRAL RESOURCES AND ENVIRONMENTAL PROTECTION CABINET 

h34VKFORr OFFICE PARK 
14 REILLY RD 

FRANKFORT KY 4060 1 

August 22, 1997 

. 

DEPARTMENT FOR ENVIRONMENTAL PROTECTlON ' 

Vaughn Taylor 
P.O. Box 4242 
Winchester, KY 40391 

. .  
. .. 
?< I 

RE: Construction of a house along 
the Kentucky River near at 
the confluence of Jouett 
Creek at about river mile 
173.8R, with coordinates 
N37'54' 31", W84O17' 36" 
in Clark County. 

Dear Mr. Tay-or: 

We have reviewed your request to construct a new house at the 
above referenced location. 
elevation at the site you propose to build is above the 100-year 
flood elevation of 592 feet above Mean Sea Level. 
the property that appears to be above the 100-year floodplain 
includes only a portion of the property. 
this would include the area of about 100 feet by 100 feet at the 
top of hill on your property. 
exempt from the state floodplain permit requirements. ? m y  
buildings or fill constructed outside this area, or more 
specifically, below elevation 592 feet, would require a permit. 

Therefore, since you have specified that you wish to build 
the house on the upper portior? of your property, a floodplain 
pernit will not be required at this time. Should you wish to 
build below elevation 592, your glans must be submitted for our 
review and approval. 

We have noted that the ground 

The portion of 

Judging from our maps 

Any structure built in this area is 

. 

If you have any questions, please call David Hamilton of our ., . .  
office at (502) 564-3410 

Sincerely, 

Water Resources Branch 
Division of Water 

DJH 
pc: James B. Allen, Jr.:, 

' Frankfort Regional Office 

':< - ,'. 
* .  . -* ? 

.% .' & h . -  Print$ . on"Rqycled . .. - . Paper  . . .- .- 

. ,  

. .1 . ..,. ; , ." . .  . . .  
5, ' 

'7. 

'1. 

_ .  
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&f-31-00 1 5 3 2  From-GRANTROSE AND PUMPNREY e . .  
.. . .. ' 
Memorandum - .  ,- 4 

To: bob Rose,^. 
b rant, Rose, and Pumphrey 

From: Shannon D. M e s s e r  
Claric Ensrgy Cooperattve. Inc. 

Date; July 27.2000 

Re: P6C Case No. 1990~513: Vaughn Tayfur Complaint 

-. . - 

7-720 P.02/02 F-757 

TOW dlstance of a new power line required to  exlend eledAc wrvice to Vaughn TayIoTs proposed 
reskienm Is about 4,125 feet. This distance k only an &mats pendlng en actual survey of the flnal line 
mvta and assuming  we^ have reasonable access to the property. Tota! line axtension costs baskally 
depends on If Taylor plans to c o W d  a fddenw or 8 non-mldence. Una extension costs may be 
summarized as follows: 

1. Resldencas. The first 1,000 feet of construcbon cost is free, The remaining 3.1 25 fed of 
oonstnrdion has 0 wmnt cost of 55.68 per foot for a total canstwflon mst of $17,781 2 5 ,  Thk 
oosf a n  be refunded over a ten-year period in acwrdancs with Clark's approvd line eixtenslon 
tarlff. 

2, Non-resldmow, The flrst SO0 %et of corwtNdion Gost Is free. The next 790 feet of consttLlttlon 

has a current cas! of ge.72 per foot for a subtotal anstnrdlon a d  of $4,704.00. Tbls subtotal 
cast can be mfunded over a four-year perlod In accordance wlth Clark's appmved line extenslon 
taM. 7he remaining 3,126 fW of coonstructlon has a current cost of V.6Q per foot for a wwotB! 
Gonstrudlon wst of $17,781.25. Thls sutdotal cost can be refunded over a tekyear period In 
accordance with Clark3 apprwed IIne extension tariff, Total consbudon cost is $22,486,25. 

All line extemfon constmdlon costs am payable in advance of construdlon and do not Include any 
COnd8Mn8uOn costs, whlcfi may &J requlmd b procure all necessary utlllt), easements. 



COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

21 1 SOWER BOULEVARD 
POST OFFICE BOX 61 5 

FRANKFORT, KY. 40602 
(502) 564-3940 

March 28, 2001 

To: All parties of record 

RE: Case No. 1999-513 

We enclose one attested copy of the Commission's Order in 

the above case. 

Si 

Stephanie Bell 
Secretary of the Commission 

SB/sa 
Enclosure 



Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, InC 
P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY 40392 0748 

Dimitri Vaughn Taylor 
P. 0. Box 4242 
1220 Enterprise Drive 
Winchester, KY 40391 

Honorable Patrick F. Nash 
Counsel for Dimitri Taylor 
112 North Upper Street 
Lexington, KY 40507 

Honorable Robert L. Rose 
Attorney for Clark Energy 
Grant, Rose & Pumphrey 
51 South Main Street 
Winchester, KY 40391 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR ) 

) 

1 

COMPLAINANT ) 

V. CASE NO. 99-513 

CLARK ENERGY COOPERATIVE, INC. 
I 

) 
DEFENDANT ) 

O R D E R  

On December 21, 1999, Dimitri Vaughn Taylor (‘Complainant”) filed a formal 

complaint against Clark Energy Cooperative, Inc. (“Clark Energy”) alleging that Clark 

Energy improperly refused him electrical service. Complainant alleges that, prior to 

purchasing a plot of land on the Kentucky River, he contacted Clark Energy to inquire 

about extending electrical service along a set of lines and poles leading to 

Complainant’s property that were out of use at the time. Complainant alleges that Clark 

Energy assured him that it would extend service to the property because it had the 

service right-of-way. Complainant also alleges that Clark Energy told him to obtain a 

building permit. Based upon this alleged representation, Complainant purchased the 

property and applied for the necessary building permit. Complainant alleges, however, 

that prior to approval of the building permit, Clark Energy took down the poles and wires 

leading to his property and informed him that he must build a road to his property in 

order to receive electrical service. 



Complainant requests that he receive electrical service from Clark Energy. On 

January 21, 2000, the Commission issued an Order directing Clark Energy to satisfy or 

, answer the complaint. On January 31, 2000, Clark Energy filed its answer, claiming 

that it is not required to extend electrical service to Complainant because no reasonable 

access is available to Complainant’s property. To support this assertion, Clark Energy 

relies upon 807 KAR 5:006, Section 14(c).’ Clark Energy argues that unless 

Complainant builds a road to his property upon which Clark Energy’s trucks, equipment, 

and lines may travel, it is not obligated to extend electrical service to Complainant.2 

In regard to the existing lines and poles on Complainant’s property, Clark Energy 

claims that the line was abandoned long ago and that no part of the line is intact or can 

be used to extend service to Complainant’s property. 

Clark Energy also claims that it never gave Complainant an “ironclad” assurance 

that it would extend electrical service to his property. Furthermore, even if Complainant 

relied upon this alleged representation, that fact would not influence the final outcome of 

For refusal of access. When a customer refuses or neglects 
to provide reasonable access to the premises for installation, 
operation, meter reading, maintenance or removal of utility 
property, the utility may terminate or refuse service. Such 
action shall be taken only when corrective action negotiated 
between the utility and customer has failed to resolve the 
situation and after the customer has been given at least ten 
(IO) days’ written notice of termination pursuant to Section 
13(5) of this administrative regulation. 

1 

The cooperative may refuse or terminate service to an 
applicant or member, after proper notice for failure to comply 
with the cooperative tariffed rules and regulations; 
Commission regulations; outstanding indebtedness; 
noncompliance with state, local or other codes; refusal to 
permit access; or failure to pay bills. 

2 

Clark Energy Cooperative Tariff, Sheet No. 25. 
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this case. The issue presented here is whether Clark Energy’s refusal of service 

complies with the applicable tariff provisions, regulations, and statutes, not whether 

Complainant relied upon Clark Energy’s representation in purchasing the property. 

On February 25, 2000, the Commission entered a procedural order scheduling a 

hearing and relative dates for discovery. On March 6, 2000, counsel for Complainant 

requested that the hearing be rescheduled. The Commission granted the motion. On 

April 21, 2000, counsel for Complainant requested another extension of time and 

continuance of the hearing. The Commission granted this motion as well. On May 31, 

2000, Complainant requested continuance of the hearing and additional time to file 

verified testimony. As of the date of this Order, no verified testimony has been filed with 

the Commission. Excepting the complaint, answer, and motions for extensions of time, 

only the answer to interrogatories propounded to Clark Energy has been filed as of the 

date of this Order. 

IT IS THEREFORE ORDERED that: 

1. Within 30 days of the date of this Order, Complainant shall file with the 

Commission a statement as to why this matter should not be dismissed for failure to 

prosecute, accompanied by a memorandum or brief which, in light of Clark Energy’s 

response, states why Complainant believes he may prevail at any hearing on the merits 

of this case. 

2. If the documents referenced in ordering paragraph 1 are not received 

within 30 days of the date of this Order, this case will be dismissed without further 

Order. 
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Done at Frankfort, Kentucky, this 28 th  day o f  March, 2001. 

By the Commission 

ATTEST: 

cxecu t i% Director 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CLARK ENERGY COOPERATIVE, INC., 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

JOINT MOTION FOR EXTENSION OF 
DEADLINES AND CONTINUANCE OF HEARING 

Come both parties, by counsel, and jointly request an extension of all deadlines in this 

case, and a postponement of the hearing. 

This matter is currently set to be heard June 1,2000. Initial discovery was provided by 

the defendant to the complainant on May 24,2000. Neither side has yet filed verified testimony. 

The undersigned has spoken with Hon. Robert L. Rose, attorney for Clark Energy Cooperative, 

Inc., and both sides are in agreement that the case is not ready to be heard on June 1,2000. Both 

sides therefore request an extension of all deadlines, including the deadlines for filing verified 

witness testimony, of at least 30 days. Further, both sides request an appropriate extension of the 

hearing date so as to allow the completion of discovery and the filing of the witness testimony. 

Respectfully submitted, 

# 

PATRICK F. NASI 
1 12 North Upper Street 

Lexington, Kentucky 40507 

ATTORNEY FOR COMPLAINANT 
(606) 254-3232 
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CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certify that at true and correct copy of the + 2ooo to: 
foregoing pleading was served by mail on this a day of 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P 0 Box 748 

I Winchester, KY 40392 
, 

Hon. Robert Rose 
I GRANT ROSE & PUMPHREY 

5 1 South Main Street 
Winchester, KY 4039 1 

, 

I ATTORNEY FOR DEFENDANT 
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MAY 2 2 2000 

PUBLIC SERVICE COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION COMM I ss ION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

NOTICE OF ADDRESS CHANGE 

Comes now the attorney for complainant Dimitri Vaughn Taylor, and hereby notifies this 

Court and all parties hereto, of his change of address. All future notices and pleadings should be 

sent as follows: 

Hon. Patrick F. Nash 
167 West Main Street 

First National Building, Suite 904 
Lexington, Kentucky 40507 

Phone Number: (859) 254-3232 
Fax Number: (859) 225-4746 

Respectfully submitted, 

/- PATRICK F. NASH 
167 West Main Street 

First National Building, Suite 904 
Lexington, Kentucky 40507 

./ 

(859) 254-3232 

ATTORNEY FOR COMPLAINANT 
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CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certify that at true and correct copy of the 

foregoing pleading was served by mail on this fl day of mT ,2000 to: 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P 0 Box 748 
Winchester, KY 40392 

Hon. Robert Rose 
GRANT ROSE & PUMPHREY 
5 1 South Main Street 
Winchester, KY 4039 1 
ATTORNEY FOR DEFENDANT 

/ PATRICKF*NASH 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

MAY 2 2 2000 

PUBLIC SERVICE 
COMWifSSlOM 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

MOTION FOR EXTENSION OF TIME TO 
FILE VERIFIED WITNESS TESTIMONY 

AND 
MOTION TO REQUIRE ANSWERS TO 

DISCOVERY REQUESTS 

I. MOTION FOR EXTENSION OF TIME TO FILE 
VERIFIED WITNESS TESTIMONY 

Comes the complainant, Dimitri Vaughn Taylor, by counsel, and respectfully requests an 

extension of time to file his Verified Witness Testimony. 

In support of this motion, complainant states that pursuant to the Commission’s Order 

dated March 4,2000, complainant served upon defendant 29 Interrogatories and 10 Requests for 

Production of Documents. On April 19,2000, defendant requested an extension of time until 

April 29,2000 in which to answer these discovery requests. As of the date of this motion, the 

undersigned has received no responses to the discovery requests. 

Pursuant to the Commission’s Order of April 28,2000, verified witness testimonies must 

be filed on May 19,2000, and verified rebuttal testimonies must on May 26,2000. The 

undersigned cannot prepare complete and relevant verified testimonies until he has received the 

requested discovery. Thus complainant requests an extension such that the verified testimony of 

1 



his witnesses can be filed one week after the undersigned’s receipt of discovery responses. 

11. MOTION TO REQUIRE ANSWERS TO 
DISCOVERY REQUESTS 

As stated above, defendant requested until April 29,2000 to answer the interrogatories 

and requests for production of documents. To date, no such responses have been received. The 

undersigned respectfully requests an Order requiring responses to these discovery requests. 

Respectfully submitted, 

PATRICK F. NASH 
1 12 North Upper Street 

Lexington, Kentucky 40507 
/ 

(606) 254-3232 

ATTORNEY FOR COMPLAINANT 

CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certify that at true and correct copy of the 
foregoing pleading was served by mail on this 14 day of 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P 0 Box 748 
Winchester, KY 40392 

+ 2ooo to: 

Hon. Robert Rose 
GRANT ROSE & PUMPHREY 
51 South Main Street 
Winchester, KY 40391 
ATTORNEY FOR DEFENDANT /7/ 

,/ PATRICK F. NASH 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION @?Q, I 9 
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DIMITRI V A U G m  TAYLOR, COMPLAINANT, 
T 

V. SE NO. 99-5 13 
7 

CLARK ENERGY COOPERATIVE, WC., DEFENDANT. 

MOTION FOR EXTENSION OF TIME TO - - 
FILE VERIFIED WITNESS TESTIMONY- - 

I _  AND 
MOTION TO REQUIRE ANSWERS TO 

DISCOVERY REQUESTS ‘ i  _ _  

I. MOTION FOR EXTENSION OF TIME TO- 
VERIFIED WITNESS TESTIMONY T - 

_ i  

Comes the complainant, Dimitri Vaughn Taylor, by counsel, an 
requests an 

extension of time to file his Verified Witness Testimony. 
- I  

In support of this motion, complainant states that pursuant to the co&ission’s Order 
- 7  . 

dated March 4,2000, complainant served upon defendant 29 Interrogatories and 10 Requests for 

Production of Documents. On April 1.9, 2000, defendant requested an-extension G < -  i of time until 

April 29,2000 in which to answer these discovery requests. As of the date ’ -- ofthis motion, the 

undersigned has received no responses to the discovery requests. 
- .  - .  , 

; 5  

Pursuant to the Conmission’s Order of April 28,2000, verified-witness testimonies must 

be filed on May 19,2000, and verified rebuttal testimonies must on May i 26,:2000. The 

undersigned cannot prepare complete and relevant verified testimonies-until he  has received the 

requested discovery. Thus complainant requests an extension such thatthe verified testimony of 
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his witnesses can be filed one week after the undersigned's receipt of discovery responses. 
-..=' . L . _  ;. . ~. , . 

11. MOTION TO REQUIRE ANSWERS TO ~ 

DISCOVERY REQUESTS - ,  

. -  

As stated above, defendant requested until April 29,2000 to answer th'e interrogatories 
- I  

and requests for production of documents. To date, no such responses have been received. The 

undersigned respectfully requests an Order requiring responses to th&ediscovev requests. 

+- ' Respectfully submitted, 

ATTORNEY FOR COMPLAINANT 
. ,  - 

CERTIFICATE OF SERVICE L 

1 - _  
I, the undersigned attorney, do hereby certify that at true and conect copy of the 

foregoing pleading was served by mail on this ,ti day of M? 

Overt L. Canoll 
President & CEO . -  

P 0 Box 748 
Winchester, KY 40392 

Hon. Robert Rose 
GRANT ROSE & PUMPHREY 

;t 2000 to: 
- L- 3 

Clark Energy Cooperative, Inc. - 1  - 
- 

3 :  

51 South Main Street 
Winchester, KY 4039 1 
ATTORNEY FOR DEFENDANT ,7q 

/ * - PATRICK F. NASH 

2 



LAW OFFICES PAGE 84 

ir': - 
- <  - i , *  I 

COMMONWEALTH OF KENTUCKY . % ., 
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I" THE MATTER OF: 

DIMITRI V A U G m  TAYLOR, - COMPLAINANT, 

V. 

CLARX ENERGY COOPERATIVE, IXC, 

. CASE NO. 99-513 
.~ 

. -  DEFENDANT. 

- -  - . . .  - .  L 
- !- --_ . 

NOTICE OF ADDRESS CHANGE 

Comes now the attorney for complainant Dimitri Vaughn Taylor, and hereby notifies this 

Court and all parties hereto, of his change of address. All future notice$ni$Keadings should be 

sent as follows: : I  . .  . . .. . 
i ..> 
i.. . .  - , .  

Hon. Patrick F. Nash :. 6.. f 

. .. .._ . 
. 

167 West Main Street 

Lexington, Kentucky 40507 
Phone Number: (859) 254-3232 

Fax Number: (859) 225-4746 

First National Building, Suite 904 '~ : . .  . 

~ - ?  . 
- .  

.. , * -  - -  . . 1 . .- 

. ; $  1 . : .  

: Respectfully submitred, 
, - _- 

. .  

/' ' 167 West Main Street 
First Nation-al Building, Suite 904 

Lexington, Kentucky 40507 
- ?  t _ .  .- (859) 254-3232 

ATTORNEY FOR COMPLAINANT 
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I, the undersigned attorney, do hereby certify that at true and CO 

foregolng pleading was served by mail  on this 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P 0 Box 748 
Winchester, KY 40392 

Hon. Robert Rose - 
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In the Matter of: 

DlMlTRl VAUGHN TAYLOR 
1 

COMPLAINANT 

V. 1 kASE NO. 1999-51 3 

CLARK ENERGY COOPERATIVE, INC. 
1 

DEFENDANT 1 

Comes now the Defendant, Clark Energy Cooperative, Inc., hereinafter referred to as "Clark" to 

provide the following Answers to Interrogatories and Requests for Production of Documents dated April 7, 

2000. Some of the answers to these interrogatories provided herein refer to Clark's January 28, 2000 

response to a Public Service Order (PSC) order dated January 21,2000 for the above referenced 

complaint and case, hereinafter referred to as "Clark's PSC Response" or "Response of Clark" 

ANSWERS TO INTERROGATORIES 

1. Define and describe "normal policies and practices" for availability of electric service as this 

phrase is used at page one of the Response of Clark Energy Cooperative (hereinafter referred to 

as "C I a rk") . 

ANSWER: "Normal policies and practices", "normal requisites for service", and "tariffed policies 

and practices" for availability of electric service all refer to satisfying relevant PSC 

administrative requirements or regulations, Clark's line extension tariffs and Bylaws. 

Clark's line extension tariffs and Bylaws are on file at the PSC and are attached to 

these interrogatory answers. Upon receipt of a request for new electric service, 

Clark's engineering personnel visits the customer site to investigate and determine the 

nature or type of electric facilities needed or to be constructed, right-of-way clearing 

requirements, reasonable access needed to construct and subsequently operate and 

maintain electric utility plant plus any easements that will be required. This field 
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2. 

3. 

4. 

investigation is conducted consistent with all relevant PSC administrative regulations 

and Clark's line extension tariffs and Bylaws. Reasonable access to a customer's 

location is specifically addressed by PSC administrative regulation 807 KAR 5006, 

Section 14(c). See answers to Interrogatory No. 7 and No. 24 for additional 

discussion of "reasonable access" and the relevant PSC regulation. Aside from 

complying with these requirements, customers are required to satisfy all state and 

local codes and/or administrative regulations pertaining to electric service. PSC 

administrative regulation 807 KAR 5:006, Section 14(e) and KRS 21 1.350 (the 

"straight pipe law") require customers comply with local planning, zoning and building 

ordinances and comply with county and state health department ordinance governing 

approved septidsewage systems, respectively. Customers must satisfy these local 

governmental requirements prior to an electrical inspection permit being issued. Mr. 

Taylor was informed of the requirements of the "straight pipe" law when he resumed 

his discussions with Mr. Messer at Clark in September 1999. See Clark's PSC 

Response. 

Define and describe "normal requisites for service" as this phrase is used at page one of the 

Response of Clark. 

ANSWER: See answer to Interrogatory No. 1. 

Define and describe "field investigation by Clark's engineering personnel" as this phrase is used at 

page one of the Response of Clark. In your definition state what is being inspected, and how the 

results of the inspection relate to the availability of electric service. 

ANSWER: See answer to Interrogatory No. 1. 

Define and describe "reclaimed by nature" as this phrase is used at page one of the Response of 

Clark. 

ANSWER: See answer to Interrogatory No. 10. 
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5. Define and describe "new construction would be required" as this phrase is used at page two of 

the Response of Clark. 

ANSWER: Mr. Taylor agreed that "new construction" would be required to extend electric service 

to his property during the initial field meeting with Todd Peyton from Clark in June 

1997. New construction would be required because the old, abandoned power line 

was not serviceable and did not provide access needed for utility trucks and 

equipment. Mr. Taylor expressed plans to build a road into his property from an 

adjoining neighbor during this meeting. Mr. Peyton informed Mr. Taylor that Clark 

would extend electric service to his property via new power line Construction along his 

planned road. See Clark's PSC Response. "New construction" was defined to mean 

an all-new power line and service facilities consisting of new poles, conductor, 

transformer, hardware, and miscellaneous equipment, etc. The same road Mr. Taylor 

planned to gain access to his property was also agreed to provide Clark subsequent 

access needed for power line operations, maintenance and meter reading. 

6. Define and describe "tariffed policies and practices" as this phrase is used at page two of the 

Response of Clark. 

ANSWER: See answer to Interrogatory No. 1. 

7. Define and describe "reasonable access ... for trucks and equipment needed for construction and 

subsequent operations and maintenance" as this phrase is used at page two of the Response of 

Clark. 

ANSWER: "Reasonable access" means an ability to transport and position personnel, material 

and equipment, e.g. digger trucks, bucket trucks and service trucks needed to 

construct and subsequently operate and maintain power line equipment and provide 

access to the customer's meter. See answer to Interrogatory No. 24 for supporting 

information and Clark's PSC Response. 
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8. Define and describe "tariffed line extension policies and practices" as this phrase is used at page 

four of the Response of Clark. 

ANSWER: See answer to Interrogatory No. 1. 

9. List all prerequisites for Mr. Taylor to obtain permanent electrical setvice at the property at issue. 

If they are different, list all prerequisites for Mr. Taylor to obtain temporary electrical service 

(during construction of his home) at the subject property. 

ANSWER: See answer to Interrogatory No. 1. 

I O .  Clark admits that Shannon Messer entered onto Mr. Taylor's property and inspected it in 

approximately October 1999. Describe in detail this inspection. Include in your description when 

it occurred, who was with Mr. Messer, how access was gained to Mr. Taylor's property, whether 

any permission was obtained for such access, the purpose for the inspection, what was inspected, 

what was discovered as a result of the inspection, and describe in detail the condition of the utility 

poles, power lines, transformers, and any other equipment relating to electrical service. 

ANSWER: Shannon Messer inspected the immediate area and condition of the old, abandoned 

power line in October 1999. The inspection occurred shortly after Mr. Messer receiveL 

a call from Vaughn Taylor's father. See answer to Interrogatory No. 20. Todd Peyton 

accompanied Mr. Messer on his inspection from Clark. Remnants of the old, 

abandoned power line were not readily visible beyond the first 850 feet of old power 

line accessible on foot by open field at the location of the nearest neighbor over one- 

half mile away. The old, abandoned power line used to continue in a straight line from 

the edge of this field, across the fence, onto the adjoining tract. Clark, to the best of its 

knowledge, is not aware of how many different properties exist between the nearest 

neighbor and Mr. Taylor's property, and the location of any property boundaries. No 

part of the old, abandoned power line was visible from the last pole in the neighbor's 

field. Nature had completely reclaimed the original power line route; i.e. all trees and 

bushes had long since re-grown to hide all evidence of the original power line right-of- 

way. So, Clark's personnel had no indication any portion of an old power line existed 

across the fence and down a steep bluff to the Taylor property at the Kentucky River. 

4 



The old, abandoned power line was obviously in a state of disrepair since much of the 

line conductor was down, i.e. on the ground or suspended in the air on tree limbs and 

branches at various heights above the ground. Mr. Peyton discovered two broken 

poles on the ground and a third broken pole that was badly leaning. Only eight poles 

and about one-half mile of conductor comprised the original power line. Poles still 

standing had been in place for about thirty years or longer and both Mr. Messer and 

Mr. Peyton believed they were no longer capable of supporting the mechanical loads 

of a power line because of their apparent condition and age. Line insulators used on 

the old, abandoned power line were 7.2 kV-rated insulators, which have not been 

installed for use by Clark for many years. All poles retired from the old, abandoned 

power were 35-foot poles although Clark's standard for many years has been to install 

40-fOOt poles for power line construction. The transformer retired from the property 

where the residential cabin once stood was a small 1.5 kVA unit, which is far smaller 

than the typical 10 to 25 kVA units installed for many years to serve residential loads. 

The apparent very old vintage of these power line components supports Clark's belief 

and an opinion expressed by the nearest neighbor that no electric service had been 

available since the late-1960's. Mr. Messer is uncertain if he entered Mr. Taylor's 

property because he only traveled a short distance beyond the fence at the nearest 

neighbor's field. The re-grown power line right-of-way was too dense and steep for Mr. 

Messer to traverse. Mr. Peyton, who traversed the entire power line route down to the 

Kentucky River at Mr. Taylor's property, briefed Mr. Messer on the condition of the old, 

abandoned power line. Based on this report and evidence he'd seen, Mr. Messer 

determined the old power line had apparently been abandoned in-place, there was no 

access for trucks and equipment, the power line could not be salvaged, rehabilitated, 

and/or was not serviceable and that a potential hazard existed for rock climbers and 

hikers. So, Mr. Messer decided all remnants of the old, abandoned power line should 

be retired. No permission was obtained to perform the inspection or removal since 

Clark accepts the Complainant's assertion that the old, abandoned power line was 
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Clark's property and that Clark did not require permission to inspect or remove its 

facilities. Similarly, Mr. Messer, having determined that said facilities were indeed 

Clark's property and having determined that the old, abandoned power line was a 

hazard to hikers and rock climbers, Clark did not require permission to eliminate this 

hazard. Davis H. Elliot, a utility construction firm, was retained a few days after Mr. 

Messer's inspection to perform the removal work. The crew had no access for trucks 

and equipment and performed all the retirement work on foot using chainsaws to cut 

down any poles still standing and hand tools to remove all pole hardware and 

equipment, while all line conductor that could be reached from the ground was cut and 

rolled by hand. All removed hardware and equipment were carried out by hand except 

for old poles, which were too heavy for crewmembers to carry and abandoned on-site. 

11. Clark admits to entering onto Mr. Taylor's property and cutting down utility poles. Describe in 

detail this incident. Include in your description how access was obtained to Mr. Taylor's property, 

when the pole cutting occurred, who cut the poles and who else was present, who gave 

permission and/or access to Mr. Taylor's property, why the poles were cut down, how many poles 

were cut, the condition of the poles which were cut, describe how the poles were disposed of, 

describe how any attachments to the poles were disposed of (lines, transformers, and any other 

pole attachments), and describe all equipment that was used in this operation. 

ANSWER: See answer to Interrogatory No. I O .  

12. Approximately one week after the poles were cut down, Mr. Taylor was told by an employee of 

Clark that the poles were cut down because Clark planned to run electric to his property from a 

different direction. Do you admit or deny that this statement was made to Mr. Taylor? If you admit 

the accuracy of this statement, describe the "different direction" from which Clark planned to 

provide electric service. 

ANSWER: Clark denies making such a statement. Mr. Messer was administering Mr. Taylor's 

case by fall 1999, having spoken with him on numerous prior occasions. Although Mr. 

Messer does not recall speaking with Mr. Taylor after remnants of the old, abandoned 

power line was retired, Mr. Messer would have been the "employee" Mr. Taylor is 
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referring to. Remnants of the old, abandoned power line were not serviceable and 

retired for reasons discussed in Clark's PSC Response. See also answers to 

Interrogatories No. 1 and 5. 

13. Clark has admitted that it retired the line, which previously carried electricity to Mr. Taylor's 

property. Explain why the decision was made to retire this line and include in your description the 

criteria use to determine whether a line should be retired, when the decision was made to retire, 

and how long the line had been in existence prior to the time that it was retired. 

ANSWER: See answer to Interrogatory No. 10. 

14. State when the last time that electrical service was provided to the property at issue via the poles, 

wires, and transformers that were retired and cut down. 

ANSWER: The power line was originally built to extend electric service to a cabin on the property 

Mr. Taylor now owns. Clark believes that, to the best of its knowledge, no electric 

service has been available and the line not maintained at this location since the cabin 

burned down in the late-1960's. See Clark's PSC Response. 

15. Mr. Taylor has been provided with photographs that were taken on his property which are 

captioned Image 01-21 .JPG. Describe the circumstances under which these photographs were 

taken and include in your description an explanation of when they were taken, who took them, the 

reason why these photographs were taken, how access was gained to Mr. Taylor's property at the 

time these photographs were taken, who came onto Mr. Taylor's property on this occasion, 

whether permission was granted from anyone for such access, and describe any and all other 

activities that occurred on this occasion other than the taking of photographs. 

ANSWER: Todd Peyton, an employee of Clark's engineering department, obtained the images by 

use of a digital camera. Mr. Messer instructed Mr. Peyton to obtain images of the old, 

abandoned power line route and vicinity in response to a complaint filed with the 

Kentucky Division of Water by Mr. Taylor against Clark. Mr. Taylor filed the complaint 

af&er Clark removed remnants of the old, abandoned power line. The images were 

obtained to illustrate Clark did not improperly dispose of any power line hardware and 

equipment. Mr. Peyton approximately followed the original route of the old, abandoned 
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power line offering the easiest access by foot to obtain all the images. No permission 

was obtained to enter the property since Clark's objective was to remove any of its 

property Mr. Taylor alleges to have been improperly disposed of. See answer to 

Interrogatory No. 10. Clark's investigation determined no improper disposal of 

materials occurred on Mr. Taylor's property. See Clark's PSC Response and a copy of 

the relevant correspondence with the Kentucky Division of Water accompanying 

Clark's PSC Response. 

16. Mr. Taylor has noticed that sometime after the poles were cut down of his property, small tags 

were removed from these poles. State whether Clark removed these tags from the poles and, if 

so, describe that process. Include in your description the date that the tag removal occurred, who 

removed the tags, how access was gained to Mr. Taylor's property on this occasion, whether or 

not anyone gave permission for this access, the identity of each person who came onto Mr. 

Taylor's property on this occasion, why the tags were removed from the poles, and describe any 

other activities that were performed on this occasion. 

ANSWER: Mr. Peyton visited the old, abandoned power line route after the contract crew reported 

all removal work to be completed. He noticed that the crew had not removed all "Clark 

RECC" (now Clark Energy) identification (I.D.) tags used to identify poles as a Clark 

pole in lieu of a Bell South or a Kentucky Utilities (KU) pole. I.D. tags used by Clark 

only provide generic ownership identification and do not enumerate the specific identify 

or location of poles. Mr. Peyton removed these I.D. tags as standard procedure during 

the follow-up inspection of the crew's work. 

17. Describe any other occasion that Clark, any of its employees, or any of its contractors or 

subcontractors entered onto Mr. Taylor's property. Include in this description the persons 

involved, when the instance occurred, the purpose for the entry onto Mr. Taylor's property, and 

what was done on each occasion. 

ANSWER: Clark, to the best of its knowledge, has not directed any employee or contractor to 

enter Taylor's property other than specifically noted within these interrogatories and 

Clark's PSC Response. 
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18. For the five years preceding Mr. Taylor's ownership of the property, describe each and every 

occasion that Clark, its employees, or its contractors and subcontractors entered onto the subject 

property. Include in your description the persons involved, when the instance occurred, the 

purpose for the entry onto the property, and what was done on each occasion. 

ANSWER: Clark is aware of no such occurrences. 

19. Clark admits that in early 1997, it had discussions with Mr. Taylor about providing electrical 

service to the subject property. Describe in detail what Clark told Mr. Taylor about its ability to 

provide electrical selvice and when these discussions occurred. 

ANSWER: See Clark's PSC Response and answers to Interrogatories No. 1, No. 5 and No. 24. 

20. Clark admits to have some contact with Vaughn Taylor's father regarding the issues in this case. 

Describe in detail each and every contact that Clark admits to having with the Vaughn Taylor's 

father. Include in this description who had contact with Vaughn Taylor's father, when and where 

the contact occurred, and the subject matter of the contact. 

ANSWER: Mr. Messer recalls one phone conversation in October 1999 with a party identifying 

himself as Vaughn Taylor's father. The father called Mr. Messer to inquire about the 

problems involved with Vaughn Taylor's request for electric service. Mr. Messer 

reviewed the chronology of events and all the issues regarding this matter just as is 

presented in Clark's PSC Response. Mr. Messer's impression of this discussion was 

that the father seemed surprised to learn of these details. The father confirmed 

Vaughn Taylor had no access to the property except by boat and said his son planned 

to airlift a mobile home into the site in lieu of airlifting materials for constructing a cabin. 

The apparent surprise expressed by Mr. Taylor's father about his son's actions is what 

prompted Mr. Messer's curiosity to visit the area and inspect the old, abandoned power I 

I line. See answer to Interrogatory No. I O .  
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2 Mr. Messer has claimed that before they were cut down, the utility poles on Mr. Taylor's property 

represented a danger to hikers and rock climbers. Describe in detail how these poles were 

dangerous to hikers and rock climbers. Also state why Mr. Messer believes that hikers and rock 

climbers are allowed onto Mr. Taylor's property and whether Mr. Messer has ever observed any 

hikers or rock climbers on that property. If so, state when Mr. Messer made this observation and 

the identity (if known) of the hikers and rock climbers. 

ANSWER: The old, abandoned power line described in the answer to Interrogatory No. 10 was 

obviously in a state of disrepair since much of the line conductor was down, Le. on the 

ground or suspended in the air on tree limbs and branches at various heights above 

the ground, and several poles were broken, badly leaning and/or on the ground. 

Nature had reclaimed the original power line route from the edge of the field at the 

location of the nearest neighbor. Poles still standing had been in place for about thirty 

years or longer and were no longer capable of supporting the mechanical loads of a 

power line because of the apparent condition and age of the poles. The banks and 

approaches to the Kentucky River are well known isolated areas frequented by hikers 

and rock climbers. Mr. Taylor's property and surrounding areas are very isolated and 

there exists no access other than by foot down steep bluffs or by boat. The areas 

observed by Mr. Messer are not adequately fenced to prevent access to hikers and/or 

rock climbers. Similarly, Mr. Messer observed no occurrences where any property is 

marked as "No Trespassing" or "Private Property" to discourage any hikers and/or rock 

climbers from entering these isolated areas near the Kentucky River. So, Mr. Messer 

believed that remnants of the old, abandoned power line accessible from the ground 

were a hazard and could have caused or contributed to a tripping and/or falling 

accident involving hikers and/or rock climbers. Mr. Messer did not personally observe 

any hikers or rock climbers within the immediate area during his inspection but, based 

on his belief and knowledge, such would not be unusual and it is anticipated that a 

number of people frequent the area for the purpose of hiking and/or rock climbing. 
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22. Clark has admitted that contract labor was scheduled to remove "remnants" from Mr. Taylor's 

property. Describe what is meant by the term "remnants". State the identity of the contract labor 

that removed these remnants, including the addresses and phone numbers of each person who 

was involved in the removal. 

ANSWER: See the answer to Interrogatory No. 10 for a description of the term "remnants". Davis 

H. Elliot Company, a Lexington, KY electric utility construction firm, was employed to 

remove remnants of the old, abandoned power line. 

23. Attached to these Interrogatories and Request for Production of Documents you find a photocopy 

of a drawing with handwriting. It is Complainant's information and belief that this drawing and 

handwriting was done by an employee of Clark, possibly Mr. Messer and/or Scott Sidwell, or 

someone else in the Engineering Department of Clark. Please identify whether this is the 

handwriting and/or drawing of any Clark employees. 

ANSWER: The referenced drawing did not originate with Mr. Messer, Mr. Sidwell or anyone else 

within Clark's engineering department. Clark, to the best of its knowledge, believes the 

drawing did not originate with any other employee and likely was prepared by a local 

electrician or William Perry, the local electrical inspector, since William Peny's appears 

on the drawing. 

24. Clark has admitted that no truck access has ever been available to the property at issue. State 

when truck access became a prerequisite to providing electrical service. 

ANSWER: Clark informed Mr. Taylor at the June 9, 1997 meeting that we could not reasonably 

satisfy a request for service without access under any circumstances. Public Service 

Commission administrative regulation 807 KAR 5006, Section 14(c) clearly states a 

utility may refuse service when customers refuse or neglect to provide reasonable 

access to their premises for installation, operation and maintenance of utility facilities 

and meter reading. Clark's view is that installation, operation and maintenance of a 

power line and reading of a customer's meter is not reasonable if access is only by 

boat and no access is available for trucks and equipment. See the answer to 

Interrogatories No. 7 and No. 10 for additional information and Clark's PSC Response. 
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25. State whether any contacts were made by Clark with Dr. Mike Hanley (Vaughn Taylor's neighbor) 

regarding Vaughn Taylor's request for electrical service. If so, describe in detail the contact with 

Dr. Hanley. Include in this description who made the contact with Dr. Hanley, when the contact 

was made, and the subject matter of the contact. 

ANSWER: Mr. Messer and Mr. Peyton visited the neighbor who owned the land where the first 

850 feet of the old, abandoned power line traversed an open field. This visit occurred 

in October 1999 during Mr. Messer's inspection of the area of the abandoned power 

line. The neighbor stated his belief the old, abandoned power line had not been used 

for electric service in over thirty years. Mr. Messer and Mr. Peyton informed the 

neighbor of Clark's plans to remove all remnants of the old, abandoned power line 

although they did not know or did not subsequently determine the identity of the 

neighbor. See Clark's PSC Response. 

26. State whether Clark is governed by any service standards, including but not limited to any service 

standards created by contract, franchise, or agreement between Clark and any city or government 

entity. If Clark is governed by service standards of any kind, describe the service standards 

and/or attach a copy of these service standards. 

ANSWER: Clark objects to this interrogatory since same is vague and ambiguous. The Kentucky 

Public Service Commission, however, regulates Clark and other electric utilities. 

27. State whether Clark provides electrical service to any other customers without truck access to 

utility poles. If so, list the names and address of those customers. 

ANSWER: Some utility poles may exist where access to trucks and equipment may be difficult, but 

access to trucks and equipment is available at all electric services and meters located 

at customer premises. 

28. State whether Clark provides electrical service to any other customers via poles, lines, and/or 

transformers of the vintage that were retired and cut down on Mr. Taylor's farm. If so, list the 

name and address of those customers. 

ANSWER: Clark does not or could not provide electric service to any customers from remnants of 

any power line in the condition of the old, abandoned power line located on and to the 

12 



subject property, which has no access to trucks and equipment, cannot or has not 

been serviced or maintained, that is partially on the ground and/or is tangled in tree 

limbs and branches, and that has apparently been abandoned in-place since the late- 

1960's. See the answer to Interrogatory No. I O .  

29. State whether Clark provides electrical service to any other customers whose property is not 

accessible over land, but is only accessible via water, If so, list the name and address of those 

customers. 

ANSWER: Clark does not or could not provide service to any customers whose only access is by 

water or boat. 
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REQUEST FOR PRODUCTION OF DOCUMENTS 

1. 

2. 

3. 

Provide an original reproduction (not a copy from a computer printer nor a photocopy) of all 

photographs taken by Clalk, or anyone at the direction of Clark, of and/or on Mr. Taylor's property. 

ANSWER: The only "photographs" Clark possesses are digital images obtained with a digital 

camera. So, all image hardcopies are produced from a computer printer or are a 

photocopy of an image printout. Clark can provide counsel for the Complainant 

computer image files via electronic mail or "e-mail". Alternately, Clark can upon 

reasonable notice in the presence of its legal counsel, permit counsel for the 

Complainant to view the images on a computer at Clark's principal place of business in 

Winchester, KY. 

Provide a photocopy of any and all tags that were removed from the poles on Mr. Taylor's property 

as described in Interrogatory No. 16. 

ANSWER: Clark, to the best of its knowledge, is not in possession of any I.D. tags. The normal 

procedure followed by Clark upon the removal of these items is to discard them into a 

scrap metal hopper together with other hardware and equipment, e.g. old insulator 

brackets, nuts and bolts, to be subsequently sold as scrap. Clark has no special file or 

folder, which would have been created to store the aforementioned I.D. tags. 

Provide a copy of any and all handwritten notes or other written record relating to Vaughn Taylor, 

or his request for electrical service at the subject property, maintained by Scott Sidwell, Shannon 

Messer, and/or Todd Peyton. 

ANSWER: Clark objects to this request, as same constitutes attorney-client communications or 

work product. Subject to said objection, Clark, to the best of its knowledge, has 

already submitted the requested materials and documentation. Said materials and 

documentation accompanied Clark's PSC Response. 
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4. Provide a copy of any phone messages taken by Clark from Vaughn Taylor, or from anyone else if 

it relates to Vaughn Taylor's request for electrical service at the subject property. 

ANSWER: Clark is not aware of any phone messages that were recorded and, to the best of its 

knowledge, has already submitted the requested materials and documentation as part 

of same that accompanied Clark's PSC Response. 

5. Provide a copy of any and all documents relating to any contacts by Clark with Dr. Mike Hanley as 

referenced in Interrogatory No. 24. 

ANSWER: Clark, to the best of its knowledge, possesses no such documentation. 

6. Provide a copy of any and all documents generated by Clark relating to Vaughn Taylor's complaint 

to the Division of Water, Division of Waste Management, Public Service Commission, and/or 

Environmental Protection Agency relating to the alleged improper disposal by Clark of the electric 

poles, wires, transformers, or other equipment that was previously located on his property. 

ANSWER: Clark objects to the production of said docupents as same would be documents 

prepared in anticipation of litigation and would constitute attorney-client 

communications or work product. 

7. Provide a copy of each and every document related upon and/or used to answer the 

Interrogatories. 

ANSWER: Clark possesses no such documentation other than those previously submitted as part 

of Clark's PSC Response. 

8. Provide a copy of any and all documents, not previously requested that relate to Vaughn Taylor 

and/or his request for electric service at the subject property. 

ANSWER: Clark has already provided all materials and documentation which are not othewise 

subject to objection by attorney-client privilege, work product or other applicable 

objections. 

9. Provide a copy of Clark's Articles of Incorporation, and any amendments thereto. 

ANSWER: A copy of Clark's Articles of Incorporation accompanies the answers to these 

interrogatories. 
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10. Provide a copy of Clark's Bylaws. 

ANSWER: A copy of Clark's Bylaws accompanies the answers to these interrogatories. 

Respectfully submitted, 

Grant, Rose & Pumphrey 
51 South Main Street 
Winchester, Kentucky 40391 
Telephone: (606) 744-6828 

ATTORNEYS FOR DEFENDANT 

16 



VERIFICATION 

This is to verify that I have read the foregoing Answers to Interrogatories and Requests for Production 

of Documents and the information contained therein is true and correct to the best of my information, 
n 

knowledge, and belief. 

Shannon D. Messer 
Clark Energy Cooperative, Inc. 

STATE OF KENTUCKY) 

COUNTY OF CLARK ) 
1 ss 

Subscribed and sworn to before me by Shannon D. Messer, on this 5 day of May 2000. 

MY Commission Expires: 3- IF - O c  

I NoTARvUBLIC 
CERTIFICATE OF SERVICE 

This is to certify that the foregoing Answers to Interrogatories and Requests for Production of 

Documents has been served by mailing a true and correct copy of same to Patrick F. Nash, 11 2 North 

Upper Street, Lexington, Kentucky 40507, on this 
rr 

day of May 2000. 
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AMENDMENT OF ARTICLES OF INCORPORATION 
n m  
yr 

CLARK RURAL ELECTRIC COOPERATIVE CORPORATION 

KNOW ALL MEN BY THESE PRESENTS: 

That we, Overt L. Carroll, President, and William N. 

Curry, Secretary, of Clark Rural Electric Cooperative Corporation 

(hereinafter called the "Corporationtt) do hereby certify: 

That at a meeting of the Directors of the Corporation 

duly held on the 22nd day of April, 1997, in conformity with the 

constitution and laws of the Commonwealth of Kentucky, it was 

unanimously resolved that the amendments of the Articles of 

Incorporation of the Corporation hereinafter set forth be approved 

and recommended to the members for'approval. 

Further, at a meeting of the members of the Corporation 

duly held on the 12th day of May, 1997, in conformity with the 

constitution and laws of the Commonwealth of Kentucky, the 

fol1owing amendments of the Articles of Incorporation of the 

Corporation were adopted by a majority of the votes entitled to be 

cast by the members present in person and voting at said meeting: 

Article I of the Articles of Incorporation shall be 1. 

amended to read as follows: 

ARTICLE I 

Cooperative, Inc. 

2.  Article 11 of the Articles of Incorporation shall be 

amended to read as follows: 



r' 
. I- 

# 0 
ARTICLE I1 

The purpose for which the Corporation is organized is to 

produce, transmit, distribute, furnish, supply or sell electric 

energy to its members and non-members to the extent permitted by 

Kentucky law, and to engage in the transaction of any and all 

lawful activities authorized for Kentucky corporations pursuant to 

Kentucky law. 

3 .  Section 2 (a) of Article VI11 of the Articles of 

Incorporation shall be amended to read as follows: 

ARTICLE VI11 

Section 2. 

(a) Signing the membership application specified in the 

bylaws : 

4. Section 4 of Article VI11 of the Articles of 

Incorporation shall be amended to read as follows: 

ARTICLE VI11 

Section 4 .  Each member shall be entitled to one (1) 

vote and no more upon each matter submitted to a vote at a meeeting 

of the members. At all meetings of the members at which a quorum 

is present, all questions shall be decided by a vote of a majority 

of the members voting thereon in person, except as otherwise 

provided by law, or these Articles of Incorporation. No proxy 

voting shall be valid. If a husband and wife hold a joint 

membership they shall jointly be entitled to one (1) vote and no 

more upon each matter submitted to a vote of a meeting of the 

members. 



I N  WITNESS WHEREOF, Overt L.  Carrol l  and W i l l i a m  N .  

Curry have made, signed and acknowledged these  Amendments of 

A r t i c l e s  of Incorporat ion of Clark Rural Electric Cooperative 

Corporation (he rea f t e r  "Clark Energy Corporation, I n c . ) ,  i n  

t r i p l i c a t e  o r i g i n a l s ,  t h i s  t he  p 2 / p y d a y  of May, 1997 .  
4- 

CLARK RURAL ELECTRIC COOPERATIVE 
CORPORATION, I N C .  

By : 

ATTEST : 

Secre ta ry  

STATE OF KENTUCKY ) 
1 

COUNTY OF CLARK 1 

I, B l G d  d. G L h l W 3  , Notary Public wi th in  

and f o r  the State and County aforesaid do c e r t i f y  tha t  on t h i s  d a t e  

the  foregoing instrument of wri t ing w a s  produced t o  m e  i n  my County 

by Clark Rural Electric Cooperative Corporation by i t s  authorized 

representa t ives ,  Overt L. C a r r o l l ,  President,  and W i l l i a m  N .  Curry, 

Sec re t a ry ,  p a r t i e s  t he re to ,  and w a s  by them signed,  acknowledged 

and de l ive red  as and f o r  t h e i r  free act  and deed and the  free act  

and deed of Clark Rural  Electric Cooperative Corporation. 

My commission expi res :  [ L ; > ~ c  i5! , A C ~ C ,  

Witness my hand on t h i s  t he  23 day of May, 1 9 9 7 .  



PREPARED BY THE UNDERSIGNED 
MEMBER OF THE LAW FIRM OF 
GRANT, ROSE & PUMPHREY 
51 SOUTH MAIN STREET, WINCHESTER, 
KENTUCKY 40391 - (606) 744-6828 



At a regular meeting of the membership of Clark Rural 

Electric Cooperative Corporation held at the Headquarters Office 

Building, 2640 Iron Works Road, Winchester, Kentucky 40391, on 

Wednesday, July 11, 1990, at 7:OO p.m., pursuant to notice given 

by the Secretary, the following Restatement of the Articles of 

Incorporation was duly moved, seconded and unanimously passed, 

first having been passed unanimously by the Board of Directors of 

said Corporation at a regular meeting on June 26, 1990: 

ARTICLE I 

The name of the Corporatlon is CLARK RURAL ELECERIC . ,  

COOPERA!JXVE CORPORA!ITON, 

ARTICLE I1 

The purpose or purposes for which the Corporation is 

formed are for the transmission, distribution and sale of 

electrical power and related services and for all other purposes 

as permitted under Chapter 279 of the Kentucky Revised Statutes. 

ARTICLE I11 

The principal office of the Corporation shall be 

located at 2640 Iron Works Road, Winchester, Clark County, 

Kentucky 40391, and the Agent for Process is Overt L. Carroll, at 

that address. 

ARTICLE Iv 

The operations of the Corporation are to be conducted 

in the counties of: BATH, BOURBON, CLARK, ESTILL, FAYETTE, 



MADISON, MENIFEE, MONTGOMERY, MORGAN, POWELL, ROWAN and WOLFE, 

and in such other counties of Kentucky and other states as such 

operations may from time to time become necessary or desirable in 

the interest of this Corporation or of its members. 

ARTICLE v 
The number of directors of the Corporation shall be not 

less than five (5) nor more than eleven (11) as provided by the 

Bylaws. 

ARTICLE VI 

The duration of the Corporation is perpetual. 

ARTICLE VI1 
The Corporation shall have no capital stock. Any 

person, firm, association, corporation, body politic, political 

subdivision or agency thereof within the service area, shall be 

eligible to become a member of the Corporation by filing an 

application agreeing to purchase electrical power and energy from 

the Corporation and to be bound by and comply with the Articles 

of Incorporation, Bylaws, and all rules, rate schedules and 

regulations adopted by the Board of Directors. Each applicant 

shall automatically become a member on the date of the connection 

Of electrical service unless the Board of Directors, by 

resolution, denies the application for good cause. Any member 

may withdraw from the membership upon compliance with such 

uniform terms and conditions as the Board of Directors may 

prescribe. The Board of Directors may, after a hearing, if 

requested, expel any member who fails to comply with any of the 

2 



/ L S  I - *  ; *  .’ .. e 0 

provisions of the Articles of Incorporation, Bylaws or rules and 

regulations adopted by the Board of Directors. No person, firm 

association, corporation, body politic, political subdivision or 

agency thereof shall hold more than one (1) membership. The 

Bylaws may provide for a joint membership for husbands and wives. 

ARTICLE VI11 

The Board of Directors shall have the power to make and 

adopt such rules and regulations not inconsistent with these 

Articles of Incorporation as it may deem advisable for the 

management, 

affairs of the Corporation. 

administration and regulation of the business and 

CLARK RURAL ELECTRIC 

OVERT L. CARROLL, 
PRESIDENT 

ATTEST : -7 

WILLIAM P. SHEARER, SECRETARY 

STATE OF KENTUCKY) 

COUNTY OF CLARK 
) ss 

The foregoing Restated Articles o Incorporation were acknowledged before me by OVWT L. CARROLL, as President, and 
of Clark Rural Electric WILLIAM P. SHEARW, as 

Cooperative Corporation, this day of July, 1990. SecretKy 
My Commission expires: &. a3, I993 

0 

NOTARY PQBLI 
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PREPARED BY: 
GRANT, ROSE & PUMPHREY 
51 South Main Street 
Winchester, Kentucky 40391 
Telephone: (606) 744-6828 - 

By : 
R6bert M e  'Rose 
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ARTICLES OF INCORPORATION 
OF 

CLARK RURAL ELECTRIC COOPERATIVE CORPORATION 

The incorporators whose names are hereunto signed, being 

natural persons and citizens of the Commonwealth of Kentucky, have 

executedthese Articles of Incorporation for the purpose of forming 

a cooperative corporation not organized fo r  pecuniary profit 

pursuant to the "Rural Electric Cooperative Corporation Act" which 

was passed by the General Assembly of Kentucky at Special Session, 

1936, and approved on January 18, 1938, in accordance with the 

following provisions; 

ARTICLE I. 

The name of the Corporation shall be "Clark Rural 

Electric Cooperative Corporation''. 

ARTICLE 11. 

The purpose or purposes for which the Corporation is 

formed are to promote and encourage the fullest possible use of 

electric energy in the Commonwealth of Kentucky by making electric 

energy available by production, transmission or distribution, or 

both, to or by otherwise securing the same for the inhabitants of 

and persons in rural areas of the Commonwealth of Kentucky at the 

lowest cost consistant with sound business methods and prudent 

management of the business of the Corporation and also by making 

available to the said inhabitants as aforesaid electrical devices, 

equipment, wiring, appliances, fixtures and supplies and all kinds 

of tools, equipment and machinery (including any fixtures or 



property or both which may by its use be conducive to a more 

complete use of electricity or electric energy) operated by 

electricity or electric energy and, without limiting the generality 

of the foregoing: 

(a) To generate, manufacture, purchase, acquire and 

accumulate electrical energy for its members and non-members to the 

extent permitted by the act under which the Corporation is formed 

and to transmit distribute, furnish, sell and dispose of such 

electric energy to its members and non-members to the extent 

permitted by the Act under which the Corporation is formed, and to 

construct, erect, purchase, lease as lessee and in any manner 

acquire, own, hold, maintain, operate, sell, dispose of, lease as 

lessor, exchange and mortgage plants, buildings, works, machinery, 

supplies, apparatus, equipment and electric transmission and 

distribution lines or systems necessary, convenient or useful for 

carrying out and accomplishing any or all of the foregoing 

purposes ; 

(b) To acquire, own, hold, use, exercise and, to the 

extent permitted by law, to sell, mortgage, pledge, hypothecate and 

in any manner dispose of franchises, rights, privileges, licenses, 

rights of way and easements necessary, useful or appropriate to 

accomplish any or all of the purposes of the Corporation; 

(c) To purchase, receive, lease as lessee, or in any 

other manner acquire, own, hold, maintain, use, convey, sell, lease 

as lessor, exchange, mortgage, pledge or otherwise dispose of any 

and all real and personal property or any interest therein 



necessary, useful or appropriate to enable the Corporation to 

accomplish any or all of its purposes; 

(d) To assist its members to wire their premises and 

install therein electrical and plumbing appliances, fixtures, 

machinery, supplies, apparatus and equipment of any and all kinds 

and character (including, without limiting the generality of the 

foregoing, such as are applicable to water supply and sewage 

disposal) and, in connection therewith and for such purposes, to 

purchase, acquire, lease, sell, distribute, install and repair 

electrical and plumbing appliances, fixtures, machinery, supplies, 

apparatus and equipment of any and all kinds and character 

(inclruding, without limiting the generality of the foregoing, such 

as are applicable to water supply and sewage disposal) and to 
,/ 

reserve, acquire, endorse, pledge, guarantee, hypothecate, transfer 

or otherwise dispose of notes and other evidences of indebtedness 

and all security therefor; 

(e) To borrow money, to make and issue bonds, notes and 

other evidence of indebtedness, secured or unsecured, for moneys 

borrowed or in payment for property acquired, or for any of the 

other objects or purposes of the Corporation; to secure the payment 

of such bonds, notes or other evidences of indebtedness by mortgage 

or mortgages, or deed or deeds of trust upon, or by the pledge of 

or other lien upon, any or all of the property, rights, privileges 

or permits of the corporation, wheresoever situated, acquired or 

to acquired: 

(f) To do and perform, either for itself or its members, 
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any and all acts and things, and to have and exercise a n y  a n d  all 

powers, as may be necessary or convenient to accomplish a n y  or all 

of the foregoing purposes or as may be permitted by the Act under 

which the Corporation is formed, and to exercise any of its powers 

anywhere. 

ARTICLE 111. 

The principal office of the corporation shall be located 

at Winchester, in the County of Clark, Commonwealth of Kentucky. 

ARTICLE IV. 

The operations of the Corporation are to be conducted in 

the County of Clark, I I , and in such other 
Counties as such operations may from time to time become necessary 

or desirable in the interest of this Corporation or of its members. 

ARTICLE V. 

The number of directors of the Corporation shall be 

seven. 

ARTICLE VI. 

The names and post office addresses of the directors who 

are to manage the affairs of the Corporation until the first annual 

meeting of the members or until their successors shall have been 

elected and shall have qualified, are: 

Name Post Office Address 

J. Hughes Evans 
E. Ward May 
J. L. Skinner 
Gerald W. Robinson 
A f a  J. Ballard 
Prewitt Davis 
Virgil Barnes 

Winchester, Ky., R.F.D. # 1 
Winchester, Ky., R.F.D. # 1 
Winchester, Ky., R.F.D. # 1 
Winchester, Ky., R.F.D. # 3 
Winchester, Ky., R.F.D. # 3 
Lexington, Ky., R.F.D. # 7 
Mt. Sterling, Ky. R.F.D. # 1 
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ARTICLE VII. 

The duration of the Corporation is: perpetual. 

ARTICLE VIII. 

Section 1. The corporation shall have no capital stock, 

and the property rights and interests of each member shall be 

equal. 

Section 11. the subscribers to these Articles of 

Incorporation shall be members of the corporation. In addition to 

the undersigned incorporators any person, firm, association, 

corporation, business trust, partnership or body politic may become 

a member in the Corporation by: 

( a )  paying in full suchamembership fee as shall be 

specified in the By-Laws of the Corporation; (b) agreeing to 

purchase from the Corporation the amount of electric energy 

hereinafter in Section 3 of this Article specified; and (c) 

agreeing to comply with and be bound by these Articles of 

Incorporation and the By-Laws of the corporation and any amendments 

thereto and by such rules and regulations as may from time to time 

be adopted by the Board of Directors of the Corporation; provided, 

however, that no person, firm, association, corporation, business, 

trust, partnership or body politic except the undersigned 

incorporators, or any person, firm, association, corporation, 

business trust, partnership or body politic accepted for membership 
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by the members at any meeting thereof, shall become a member i n  the 

Corporation unless and until he or it has been accepted for 

membership by the affirmative vote of a majority of the members of 

the Board of Directors of the Corporation. 

Section 3. Each member shall, as soon as electric energy 

shall be available, purchase from the Corporation monthly net less 

than the minimum amount of electric energy which shall from time 

to time be determined by a resolution of the Board of Directors of 

the Corporation and shall pay therefore, and for all additional 

electric energy used by such member, the price which from time to 

time shall be fixed therefor by resolution of the Board of 

Directors. Each member shall also pay all obligations which may 

from time to time become due and payable by such member to the 

Corporation as and when the same shall become due and payable. 

Section 4 .  The Board of Directors may, by the 

affirmative vote of not less than two-thirds (2/3) of the members 

thereof, expel any member of the Corporation who shall have 

violated or refused to comply with any of the provisions of the 

Articles of Incorporation or the By-Laws of the Corporation or any 

rules or regulations adopted from time to time by the Board of 

Directors. Any member so expelled may be reinstated as a member by 

a vote of the members at any annual or special meeting of the 

members. 

The action of the members with respect to any such  

reinstatement shall be final. 

Section 5 .  Any members of the Corporation may withdraw 
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from membership upon payment in full of all his debts and 

liabilities to the Corporation and upon compliance with and 

performance of such terms and conditions as the Board of Directors 

may prescribe. 

Section 6 .  Membership in the Corporation and the 

certificate representing the same shall not be transferable, and 

upon the death, cessation of existence, expulsion or withdrawal of 

a member, the membership of such member shall thereupon terminate, 

and his or its certificate of membership shall be surrendered to 

the Corporation. Subject to the payment of all debts and 

liabilities of a member to the Corporation, upon any such 

termination of membership and the surrender of his or its 

membership certificate, the corporation shall pay such member or 

his personal representatives, an amount equal to the membership fee 

paid by such member. Termination of membership by death, cessation 

of existence, expulsion or withdrawal shall operate as a release 

of all right, title and interest of the member in the property and 

assets of the Corporation; provided, however, that such termination 

of membership shall not release the member from the debts or 

liabilities of such member to the Corporation. 

In case of a lost, destroyed or mutilated certificate, 

a new certificate may be issued therefor upon such terms and such 

indemnity to the Corporation as the Board of Directors may 

prescribe. 

Section 7. Membership in the Corporation shall be 

evidenced by a certificate of membership which shall be in such 
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form and shall contain such provisions as shall be determined by 

the Board of Directors not contrary to or inconsistant with the 

Articles of Incorporation or the By-Laws of the Corporation. Such 

certificate shall be signed by the President and by the Secretary 

of the Corporation and shall be sealed with its corporate seal. 

Section 8. No membership shall be issued for less than 

the membership fee specified in the By-Laws of the Corporation, nor 

until such membership fee has been fully paid for in cash and such 

payment has been deposited with the Treasurer of the Corporation. 

Section 9 No member shall be entitled to more than one 

(1) vote upon each matter submitted to a vote at any meeting of the 

members of the Corporation regardless of the number of memberships 

held by a member of the corporation. 

Section 10, At all meetings of members, a member may 

vote by proxy executed in writing by the member. Such proxy shall 

be filed with the Secretary of the Corporation before or at the 

time of the meeting. No proxy shall be voted at any meeting of the 

members unless it shall designate the particular meeting at which 

it is to be voted, and no proxy shall be voted at any meeting other 

than the one so designated or any adjournment of such meeting. No 

person shall vote as proxy for more than three members at any 

meeting of the members and no proxy shall be valid after sixty days 

from the date of its execution. The presence of a member at a 

meeting of the members shall revoke any and all proxies theretofore 

executed by him and such member shall be entitled to vote at such 

meeting in the same manner and with the same effect as i f  he had 
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not executed a p r o x y  

ARTICLES I X  

Section 1. The By-Laws of the Corporation may fix such 

other terms and conditions upon which members shall be admitted to 

and retain membership in the Corporation not inconsistant with the 

Articles of incorporation or the Act under which it is organized. 

Section 2. The Board of Directors shall have power to 

make and adopt such rules and regulations not inconsistant with 

these Articles of Incorporation or the By-Laws of the Corporation 

as it may deem advisable for the management, administration and 

regulation of the business and affairs of the corporation. 

Section 3 .  Neither the incorporators nor any other 

member of the Corporation shall be personally responsible for any 

debt, obligation or liability of the Corporation. 

Section 4 .  Directors of the Corporation shall be members 

thereof. 

ARTICLE X. 

Subject to the provisions of any mortgage given by the 

Corporation and within sixty (60) days after the expiration of each 

fiscal year the Board of Directors, after paying or providing for 

the payment of all operating expenses of the Corporation including 

an amount for prospective operating expenses for a reasonable 

period, and all interest and installments on account of the 

principal of notes, bonds or other evidences of indebtedness of the 

Corporation which shall have become due and be unpaid, or which 

shall have accrued at the end of the fiscal year but which shall 
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not be then due, and after paying or making provisions for the 

payment of all taxes, insurance and all other non-operating 

expenses which shall have become due and be unpaid, and all taxes, 

insurance and all other non-operating expenses which shall have 

accrued at the end of the fiscal year but which shall not be then 

due, shall apply the revenues and receipts of the Corporation 

remaining thereafter for the following purposes and in the 

following order of priority: 

1. the establishment and maintenance of a reserve for 

the payment of interest on and principal of all outstanding notes, 

bonds or other evidences of indebtedness of the Corporations in an 

amount which shall equal the amount of principal and interest 

required 

evidences 

reserve 

to be paid in respect of such notes, bonds or other 

of indebtedness during the ensuing fiscal year: 

2. the establishment and maintenance of a general 

fund for working capital, insurance, taxes, new 

construction, depreciation, obsolescence, and contingencies in an 

amount which the Board of Directors shall deem reasonable: 

3 .  the establishment and maintenance of a reserve for 

an educational fund to be used for teaching cooperation in an 

amount not to exceed five per cent (5%) of the balance of the 

revenue and receipts of the corporation remaining after the 

reserves hereinabove provided for have been established; 

and all revenues and receipts not needed for the above and 

foregoing purposes shall be returned, paid or abated to the members 

as a patronage dividend or refund on the basis and in the manner 
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provided in the act under which the Corporation is organized, 

provided, however, that in no case shall any such patronage 

dividend or refund be returned, paid or abated to any member who 

is indebted to the Corporation until such indebtedness is paid or 

arrangements in respect thereof satisfactory to the Board of 

Directors shall have been made. 

ARTICLE XI. 

The Corporation may amend, alter, change or repeal any 

provision contained in these Articles of Incorporation in the 

manner now or hereafter prescribed by law. 

In Witness Whereof, we hereunto subscribed our names this 

15th day of March 1938. 

J. HUGHES EVANS 
E: WARD MAY 
J. L. SKINNER 
GERALD W. ROBINSON 
AFA J. BALLARD 

' PREWITT DAVIS 
VIRGIL BARNES 

STATE OF KENTUCKY ) 

COUNTY OF CLARK ) 
1 ss 

I, Georgia Thomas, a Notary Public in and for said County 

and state do hereby certify that this instrument of writing from 

J. Hughes Evans, E. Ward May, J. L. Skinner, Gerald W. Robinson, 

Afa J. Ballard, Prewitt Davis and Virgil Barnes, was this day 

produced to me by the above parties and was acknowledged by the 

said J. Hughes Evans, E. Ward May, J. L. Skinner, Gerald W. 

Robinson, Afa J. Ballard, Prewitt Davis, and Virgil Barnes to be 

their act and deed. 
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Given under my hand and seal this 15th day of March, 

1938. 

My commission expires October 20, 1938. 

(Seal) 

GEORGIA THOMAS 
Notary Public in and for 
Clark County, Kentucky 

STATE OF KENTUCKY ) SCT. 

I, Charles D. Arnett, Secretary of State of the 

Commonwealth of Kentucky, have examined the within Articles of 

Incorporation of the Clark Rural Electric Cooperative Corporation 

and have found same legal and valid. 1 hereby approve said 

Articles of Incorporation and I hereby certify that one of the five 

copies filed with me has been retained by me as Secretary of State 

of the Commonwealth of Kentucky and recorded in my office 

in Articles of Incorporation Book, and that I have delivered four 

copies of these Articles of Incorporation to the Incorporators of 

this Corporation. 

In Witness Whereof, I have hereunto set my hand and 

affixed my seal. 

Done at Frankfort, Kentucky, this March 16th 1938. 

CHAS D. ARNETT 
Secretary of State 
By C. D. Roberts 
Chief Corporations Clerk 
Commonwealth of Kentucky 

Secretary of State 
Office of the 

Certificate 
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I, Charles D. Arnett, Secretary of State for the 

Commonwealth of Kentucky, do certify that the foregoing writing has 

been carefully compared by me with the original record thereof, now 

in my official custody as Secretary of State and remaining on file 

in my office, and found to be a true and correct copy of Articles 

of Incorporation of Clark Rural Electric Cooperative Corporation, 

filed in this office Mar. 16, 1938. 

In Witness Whereof, I have hereunto set my hand and 

affixed my official seal. 

Done at Frankfort this 16th day of March, 1938 

CHARLES D. ARNETT 

By Ora L. Adams 
Secretary of State 

Assistant 

. March 16, 1938 

(Seal ) 

I, Thomas Cooper, Dean of the College of Agriculture, 

University of Kentucky, do certify that on this March 16, 1938, 

there has been filed in my office as Dean of the College of 

Agriculture, Articles of Incorporation of the Clark Rural Electric 

Cooperative Corporation and that the foregoing writing is an exact 

copy of said Articles of Incorporation as the same are on file in 

my office. 

In Witness thereof, I have hereunto set my hand this 16th 

day of March, 1938. 

THOMAS COOPER 
Dean, College of Agriculture 
University of Kentucky. 

STATE OF KENTUCKY 
COUNTY OF CLARK 
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I, Linville Jackson, Clerk of the Clark Co. Court, K y . ,  

do certify that the foregoing Articles of Incorporation of Clark 

Rural Electric Cooperative Corporation, was on the 16 day of March, 

1938, produced to me in my office and ordered to be recorded, 

Whereupon the same and this and the proceeding certificates have 

been recorded in my office. 

Given under my hand this April 16, 1938 

LINVILLE JACKSON, CLERK 
By Eunice J. Ramsey D.C. 





Rules and Regulations of Clark EC 
as filed with the Kentucky Public Service Commission 

All of the following Rules and Regulations were approved by the Public Service Commission. It is important that you 
review them carefully. The changes are designed so that charges for service are more equable for the entire member- 
ship of the Cooperative. 

. TABLE OF CONTENTS 
1. Scope 
2. Revisions 
3. Consumer’s Responsibility For Cooperative’s Property 
4. Continuity Of Service 
5. Relocation Of Lines 
6. Services Performed For Members 
7. Application For Service 
8. Membership Fee 
9. Right Of Access 

10. Discontinuance of Service or Change of Service Location 
11. Charges For Member Requested Reconnection 

, 12. Resale Of Power By Member 
13. Temporary Service 
14. Distribution Line Extension 
15. Distribution Line Extensions to Mobile Homes 
16. Distribution Line Extension To Structures And/or Facilities 

17. Electric Underground Extensions 
18. Discontinuance And Refusal Of Service 
19. Reconnection 
20. Meter Tests 
21. Failure Of Meter 
22. Consumer Equipment 
23. Member Or Consumer’s Wiring Standards 
24. Inspection 
25. Billing 
26. Field Collection Charge 
27. Reconnection Charge For Disconnection of Service 
28. Deposits 
29. Retum Check Charge 
30. Monitoring Of Customer Usage 
31. Levelized Billing Payment Plan 

Other Than Residences (Houses Or Mobile Homes) 

1. SCOPE 
This Schedule of Rules and Regulations is a part 0.11 contracts for receiving 
electric service from the Cooperative and applies to all service received from the 
Cooperative whether the service received is based upon a contract, agreement, 
signed application, or otherwise. No employee or individual director of the Co- 
operative is permitted to make an exception to rates or Rules and Regulations. 
Rates and service infomtion can be obtained from the Cooperative’s office or 
Cooperative personnel. 

2. REVISIONS 
These Rules and ReguMons may be revid, amended, supplemented, or otherwise 
changed from time to h e  after approval of Clark Energy Cooperative‘s Board of Di- 
redors and the Rrblic Service commission. Such changes when effective shall have 
the same force as the present Rules and Regulations. The Members shall be informed 
of any changes as soon as possible, after adoption by the Board of Directors, through 
the Cooperative‘s monthly newsletter or direct mailing. 

3. CONSUMERS RESPONSIBILITY FOR COOPERATIVE’S 
PROPERTY 

AI1 meter,service connectionsandother equipment fumishedbythe Cooperative 
shall be, and remain, the property of the Cooperative. The member shall exercise 
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proper care to protect the property of the Cooperative on its premises; and in the 
event of loss or damage to the Cooperative’s property arising from neglect of the 
member to care for same, the cost of necessary repairs or replacement shall be 
paid by the member. 

4. CONTINUITY OF SERVICE 
The Cooperative shall use reasonable diligence to provide a constant and 
uninterrupted supply of electric power and energy, but if such a supply should 
fail or be interrupted or become defective through act of God, or the public 
enemy, or by accident, strikes, labor troubles, or by action of the elements, or 
permits needed, or for any other cause beyond the reasonable control of the 
Cooperative, the Cooperative shall not be liable. 

5. RELOCATION OF LINES 
TheCooperativewillcooperatewithall politicalsubdivisions in theconstruction, 
improvement or rehabilitation of public streets and highways. It is expected that 
these political subdivisions will give reasonable notice to permit the Cooperative 
to relocate its lines to permit the necessary road construction. 

If the Cooperative’s poles, anchors, and other appurtenances are located 
within the confines of the public right(s)-of-way, the Cooperative shall make 
the necessary relocation at its own expense. If the Cooperative’s poles, 
anchors or other facilities are located on private property, the political 
subdivision then shall agree to reimburse the Cooperative. Upon request by 
member-property owner, where facilities are to be relocated, relocation will 
be considered provided adequate right-of-way can be obtained for the reloca- 
tion requested. The member-owner will be required to pay the cost of 
materials necessary to make the requested changes unless one or more of the 
following conditions are met: 

(a) The relocation is made for the convenience of the Cooperative. 

(b) Therelocationwill result inasubstantial improvementintheCooperative’s 
facilities or their location. 

(c) That the relocation is associated with other regularly scheduled conver- 
sion or construction work and can be done at the same time. 

(d) Per member-owner request when right-of-way is provided. In such 
instance member-owner will be required to pay for materials to make 
requested changes. 

6. SERVICES PERFORMED FOR MEMBERS 
The Cooperative’s personnel shall not while on duty make repairs 
or perform service to the member’s equipment or property except 
in cases of emergency or to protect the public or member’s person 
or property. When such emergency services are performed, the 
member shall be charged for such service(s) at the rate of time and 
material(s) used. 

7. APPLICATION FOR SERVICE 
Each prospective member desiring electric service will be required to sign the 
Cooperative’s “Application for Membership and for Electric Service,” also, sign 
a contract when applicable, before service is supplied by the Cooperative and 
provide the Cooperative with necessary easements or right(s)-of-way permits 
over property owned by the prospective customer. 
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8. MEMBERSHIP FEE 

9 No membership fee is required to become a er of the Cooperative. 

9. RIGHT OF ACCESS 

t 

’. 

Each member shall give and grant right of access to the Cooperative without paid 

reading, placing, locating, building, constructing, operating, replacing, rebuild- 
ing, relocating, repairing, improving, enlarging, extending and maintaining on, 
over, or under such lands and premises, or removing therefrom its electfic 
distribution system new or existing lines, wires, poles, anchors and other 
necessary or appurtenant parts. 

10. DISCONTINUANCE OF SERVICE OR CHANGE OF SERVICE 
LOCATION 
Any member requesting discontinuance of service, or change of service from one 
location to another, shall give the Cooperative three (3) days’ notice in person, in 
writing, or by telephone provided such notice does not violate coneactual 
obligations. 

11. CHARGES FOR MEMBER REQUESTED RECONNECTION 
The Cooperative will make no charge for connecting service or discontinuance 
of service. There shall be a fee of $15.00 for each service connection thereafter 
occurring more frequently than once each twelve-month period for the mem- 
ber. 

12. RESALE,OF POWER BY MEMBER 
All purchased electric service used on the premises of the member shall be 
supplied exclusively by the Cooperative, and the member shall not directly or 
indirectly sell, sublet, or otherwise dispose of the electric service or any part 
thereof, except by written contract. 

13. TEMPORARY SERVICE 
Facilities that are temporary in nature such as for construction contractors, 
sawmills, oil wells, carnivals, etc. will be provided to consumers desiring such 
facilities, provided they pay an advance fee equal to the reasonable cost of 
providing and removing such facilities. 

14. DISTRIBUTION LINE EXTENSION 
I. Normal Extensions. An extension of 1,000 feet or less shall be made by the 

Cooperative to its existing distribution line without charge for a prospective 
consumer who shall apply for and contract to use the service for one (1) year or 
more and provides guarantee for such service. The “service drop” to the point 
of attachment from the distribution line at the last pole shall not be included 
in the foregoing measurements. 

.. ~ compensation to his, hers, or its lands and premises for the purpose of meter 

.*>; 
;‘I : 
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. .  
11. Other Extensions. 

(a) When an extension of the Cooperative’s line to serve an applicant or 
group of applicants amounts to more than 1,000 feet per consumer, the 
Cooperative may, if not inconsistent with its filed tariff, require the total 
cost of the excessive footage over 1,000 feet per consumer to be deposited 
with the Cooperative by the applicant or applicants based on the average 
estimated cost per foot of the total extension. 

,. 
I . .  . .  
; .. I’ 

(b) Each consumer receiving service under such extension will be reim- 
bursed under the following plan: Each year for a period of not less than 
ten (10) years, which for the purpose of this rule shall be the refund 
period, the Cooperative shall refund to the consumer or consumers who 
paid for the excessive footage the cost of 1,000 feet of the extension in 
place for each.additional consumer connected during the year whose 
service line is directly connected to the extension installed and not to 
extensions or laterals therefrom. In no w e  shall the total amount 
refunded exceed the amount paid the Cooperative. After the end of the 
refund period, no refund will be required to be made. 

. I  

. .  

(c) An applicant desiring an extension to a proposed real estate subdivision 
may be required to pay the entire cost of the extension. Each year for a 
period of not less than ten (10) years the Cooperative shall refund to the 
applicant who paid for the extensionasum equivalent to the cost of 1,000 
‘feet of the extension installed for each additional consumer connected 
duringtheyear, but innoweshallthe totalamountrefundedexceedthe 

amount paid to the Cooperative. After the end of the refund period from 
the c o m p l e t i o e  extension, no refund will be required to be made. 

(d) Nothing contained hereinshall be construed as to prohibit the Coopera- 
tive from making extensions under different arrangements provided 
such arrangements have been approved by the Commission. 

(e) Nothing herein shall be construed as to prohibit the Cooperative from 
making at its expense greater extensions than herein prescribed, should 
its judgment so dictate, provided like free extensions are made to other 
consumers under similar conditions. 

(9 Upon complaint to and investigation by the Commission, the Cooperative 
may be required to construct extensions greater than 1,000 feet upon a 
finding by the Commission that such extension is reasonable. 

15. DISTRIBUTION LINE EXTENSIONS TO MOBILE HOMES 
(a) All extensions of up to 150 feet from the nearest facility shall be made 

without charge. 

(b) Extensions greater than 150 feet from the nearest facility and up to 300 
feet shall be made provided the consumer shall pay the Cooperative a 
“consumer advance for construction” of fifty dollars ($50) in addition to 
any other charges required by the Cooperative for all consumers. This 
advance shall be refunded at the end of one (1) year if the service to the 
mobile home continues for that length of time. 

(c) For extensions greater than 300 feet and less than 1,000 feet from the 
nearest facility, the Cooperative may charge an advance equal to the 
reasonable costs incurred by it for that portion of the service beyond 300 
feet plus fifty dollars ($50). 

. 

(d) This advance shall be refunded to the consumer over a four (4) year 
period in equal amounts for each year the service is continued. 

(e) If the service is discontinued for a period of sixty days, or should the 
mobile home be removed and another not take its place within sixty (60) 
days, or be replaced by a permanent structure, the remainder of the 
advance shall be forfeited. 

(9 Norefundsshall bemade toany consumerwhodidnot make theadvance 
originally. 

(8) For extensions beyond 1,000 feet from the nearest facility, the extension 
policies are the same as normal distribution line extensions. 

16. DISTRIBUTION LINE EXTENSION TO STRUCTURES AND/OR 
FACILITIES OTHERTHAN RESIDENCES (HOUSES ORMOBILE HOMES) 

I. The cooperative will extend service to structures and facilities other than 
residences under the following conditions: 

(a) Adequate right-of-way easement to construct extension will be made 
available to the cooperative. 

(b) All applicable fees are to be paid at the time of application of 
service. 

(c) Extensions of up to 150 feet from the nearest facility shall be made 
without additional charge for line construction. 

(d) Extensionsgreaterthan 150feetfromthenearestfacilityandup to300 
feet shall be made provided the consumer shall pay the utility a 
“consumer advance for construction” of fifty ($50) dollars in addition 
to any other charges required by the utility. This advance shall be 
refunded at the end of one (1) year if the service to the facility 
continues for that length of time. 

(e) For extensions greater than 300 feet and less than 1000 feet from the 
nearest facility, the utility may charge an advance equal to the 
reasonable costs incurred by it for that portion of the service beyond 
300 feet plus fifty ($50) dollars. 

1. This advance shall be refunded to the consumer over a four (4) 

. . .  
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year period in equal 
ued. 

each year the service is contin- 

2. If the service is discontinued for a period of sixty (60) days, or 
should the facility be removed and another not take its place 
within sixty (60) days, or be replaced by a permanent structure, the 
remainder of the advance shall be forfeited. 

3. No refunds shall be made to any consumer who did notmake the 
advance originally. 

4. Structures must be wired and pass electrical inspection prior to 
construction of the extension. 

11. Extensions made under item (e) shall be made on an “Estimated Average 
Cost” per foot of line. This cost may be revised and updated at six-month 
intervals. 

111. For line extensions beyond 1,000 feet from the nearest facility, the 

IV. The Cooperative retains full ownership of all extensions and electrical 

extension policies are the same as normal distribution line extensions. 

facilities installed by the Cooperative. 

17. ELECTRIC UNDERGROUND EXTENSIONS 
On file in headquarters office - copies to be furnished to member upon request. 

18. DISCONTINUANCE AND REFUSAL OF SERVICE 
The Cooperative may refuse or terminate service to an applicant or member, 
after proper notice for failure to comply with the Cooperative’s tariffed rules and 
regulations; Commission regulations; outstanding indebtedness; noncompli- 
ance with state, local or other codes; refusal to permit access; or failure to pay 
bills. If disconnect is for failure to comply with Cooperative’s tariffed rules and 
regulations; Commission regulations; noncompliance withstate, local or other 
codes; or refusal to provide access, the member shall be given 10 days’ notice 
advance termination notice that complies with 807 KAR 5006, Section 13 (5). 
If disconnect is for failure to pay bill, the member shall be given ten (10) days’ 
written notice and cutoff shall be effected not less than twenty-seven (27) days 
after the mailing date of the original unpaid bill. 

If a dangerous condition is found to exist on the member’s premises, which 
could subject any person to imminent harm or result in substantial damage to 
the property of the Cooperative or others, service shall be refused or terminated 
without advance notice. The Cooperative shall notify the member immediately 
inwritingand, ifpossible, orally ofthe reasonsforthe termination. Such notice 
shall include the corrective action to be taken by the member or Cooperative 
before service can be restored. 

The Cooperative may terminate service to a member without advance notice if 
the Cooperative has evidence that a member has obtained unauthorized service 
by illegal use or theft. The consumer will be notifiedwithin 24 hours after such 
termination in accordance with 807 KAR 5:006, Section 14(1)(3)(g). 

The termination notice requirements of this subsection, pursuant to KAR 
5:006, Section 14(2)(c), shall not apply toaparticular residential memberwhen 
prior to discontinuance of service that person presents to the Cooperative a 
written certificate, signed by a physician, registered nurse, or public health 
officer, that such discontinuance will aggravate an existing illness or infirmity 
on the affected premises, in which case discontinuance may be effected not less 
than thirty (30) days from the date the utility notifies the customer, in writing, 
of state and federal programs which may be available to aid in payment of bills 
and the office(s), to contact for such possible aid. 

19. RECONNECTION 
The Cooperative in all cases of refusal or discontinuance of service as herein 
defined where the cause for refusal or discontinuance of service has been 
corrected and tariffed rules and regulations of the Cooperative and the Com- 
mission have been complied with, the Cooperative shall reconnect existing 
service within 24 hours and shall install and connect new service within 72 
hours. 

.When advance notice is required, such notice may be given by the Cooperative 
by mailing by United States mail, postage prepaid, to the last known address of 
the applicant or member. 

The 20- Cooperati METER 3dR” I, at its own expense, make periodical tests and inspections 
ofall itsmeters inordertomaintainahighstandardofaccuracyandtoconform 
with the regulations of the Public Service Commission. The Cooperative will 
make additional tests of the meter at the request of the member provided a fee 
of $30.00 is paid in advance. In case the test made at the member’s request 
shows that the meter is accurate within two percent (2%), fast or slow, no 
adjustment will be made in the member’s bill, and the fee paidwill be forfeited 
to cover the cost of testing. In w e  the test shows the meter is in excess of hvo 
percent (2%), fast or slow, an adjustment will be made in the member’s bill in 
accordance with the Public Service Commission’s Rules and Regulations. 

21. FAILURE OF METER 
In the event the meter should fail to register, the member shall be billed for the 
period starting at the date of failure. If the date of meter failure cannot be 
determinedwith reasonable precision, information such as last meter test and 
historic usage pattern for the member will be used to determine period of 
underbilling and to adjust the member’s account. If that data is not available, 
then average usage of similar member loads will be used in calculating time 
periodandadjustment. Ifthe consumer and the cooperativeare unable toagree 
on ah estimate of the time period during which the error existed, the Commis- 
sion shall determine the issue. The Cooperative will not require member 
repayment of underbilling to be made over a period shorter than a period 
coextensive with the underbilling. 

22. CONSUMER EQUIPMENT 
Point of delivery - The point of delivery is the point as designated by the 
Cooperative on member’s premises where current is to be delivered to building 
or premises; namely, the point of attachment. A member requestingadelivery 
point different from the one designated by the Cooperative will be required to 
pay theadditional cost ofproviding theserviceatsuchdeliverypoint Allwiring 
and equipment beyond this point of delivery shall be supplied and maintained 
by the member. 

23. MEMBER OR CONSUMERS WIRING STANDARDS 
All wiring of member or consumer must conform to Cooperative requirements 
and accepted modern standards, as exemplified by the requirements of the 
National Electrical Code. The Cooperative, however, assumes no responsibility 
in respect to the type, standard of construction, protective equipment or the 
condition of the member’s property, and will not be liable for any loss or injury 
to persons or property occurring on the premises or property of the member. 
The member will have complete responsibility for all construction, operation, 
and maintenance beyond the meter. 

24. INSPECTION 
The Cooperative shall inspect any installation before electricity is introduced, 
oratany later time,andreservestheright torejectanywiringorappliancesnot 
in accordance with the National Electrical Code or other governing bodies, but 
such inspection or reject shall not render the Cooperative liable or responsible 
for any loss or damage resulting from defects in the installation, wiring, or 
appliances, or fromviolation ofthe Cooperative’s rules or from accidentswhich 
may occur upon member’s premises. 

25. BILLING 
The Cooperative will mail through the United States Postal Service astatement 
to each member for electrical service each month for service rendered the 
previous month. All charges are net and payable within (10) days from the date 
of the statement. Failure to receive a statement will not release the member 
from payment obligations. 

26. FIELD COLLECTION CHARGE 
A charge of twenty-five dollars and fifty cents ($25.50) will be assessed when a 
Cooperative representative makes a trip to the premises of a consumer for the 
purpose of terminating service. The charge may be assessed if the Cooperative 
representative actually terminates service or if, in the course of the trip, the 
consumer pays the delinquent bill to avoid termination. The charge may also 
be made if the Cooperative representative agrees to delay termination based on 
the customer’s agreement to pay the delinquent bill by a specific date. The 
Cooperative may make afield collection charge only once in any  billing period. 
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27. RECONNECTION CHARGE FOR DISCONNECTION OF SERVICE 

requests reconnection after regular working hours, the charge will be $48.00. 

28. DEPOSITS 
The Cooperative may require a minimum cash deposit or guaranty to secure 
payment of bills, except for customers qualifying for service reconnection 
pursuant to 807 KAR 5:006, Section 15, Winter Hardship Reconnection. 
Service may be refused or discontinued for failure to pay the deposit. The 
required deposit is to accumulate interest, as prescribed by KRS 278.460, at 6% 
per annum and will be refunded or credited to the customer’s bill on an annual 
basis by the Cooperative, except that no refund or credit will be made if the 
customer’s bill is delinquent on the anniversary date of the deposit 

The deposit may be waived upon a member’s showing of satisfactory credit or 
payment history, and required deposits will be returned after eighteen (18) 
months if the member has established a satisfactory payment record for that 
period. If a deposit has been waived or returned and the customer fails to 
maintain a satisfactory payment record, a deposit may then be required. The 
Cooperative may require a deposit in addition to the initial deposit if the 
member’s classification of service changes or if there is a substantial change in 
usage. Upon termination of service, the deposit, any principal amounts, andany 
interest earned and owing will be credited to the final bill with any remainder 
refunded to the member; 

In determining whether a deposit will be required or waived, the following 
criteriawill be considered 

1. Previous payment history with the Cooperative. If the member has no 
previous history with the Cooperative, statements from other utilities, 
banks, etc. may be presented by the member as evidence of good credit. 

2. Whether the member has an established income or line of credit. 

3. Length of time the member has resided or been located in the area. 

4. Whether the member owns property in the area. 

5. Whether the member has filed bankruptcy proceedings within the last 
seven years. 

6. Whether another member with a good payment history is willing to sign 
as a guarantor for an amount equal to the required deposit. 

If a deposit is held longer than eighteen (18) months, the member will be 
notified in writing by a general mailer or bill stuffer that the member may 
request in writing that the deposit be recalculated on member’s actual usage. 
If the deposit differs by more than ten dollars ($lO.OO), the Cooperative may 
collect any underpayment and shall refund any overpayment by check or credit 
to the member’s bill. No refundwill be made if the bill is delinquent at the time 
of the recalculation. 

All members’ deposits shall be based upon actual usage of the customer at the 
same or similar premises for the most recent 12-month period, if such 
information is available. If usage information is not available, the deposit will 
be based on the average bills of similar customers and premises in the system. 
The deposit amount shall not exceed 2/12 of the customer’s actual or estimated 
annual bill where bills are rendered monthly or 3/12 where bills are rendered 
bimonthly. 

29. RETURN CHECK CHARGE 
The Cooperative will apply to a member’s account a charge of $13.00 for each 
member’s check returned to the Cooperative. 

1. The member’s annual usage for the most recent 12-month period will be 
compared with th nual usage for the 12 months immediately preced- 
ing that period. 

2. If the annual usage for the two periods is substantially the same or if any 
difference is known to be attributed to unique circumstances, such as 
unusual weather conditions, common to all members, no further review 
will be done. 
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3. If the annual review indicates KWH usage to be200% higher or 50% lower 
and it cannot be attributed to a readily identified cause, the Cooperative 
will compare the member’s monthly usage for the same months of the 
preceding year. 

4. If the cause for the usage deviation cannot be determined froman analysis 
of the customer’s meter reading and billing records, the Cooperative will 
contact the customer by telephone or in writing to determine whether 
there have been any changes such as number ot household members or 
work staff, additional or different appliances, or changes in business 
operations. 

5. Where the deviation cannot be otherwise explained, the Cooperative will 
test the member’s meter to determine whether it shows average error 
greater than 2 percent fast or slow. 

6. The Cooperative will notify the customers of the investigation, its find- 
ings, and any refunds or backbilling in accordance with 807 KAR 5006, 

’ Section 10 (4) and (5). 

In addition to the annual monitoring, the Cooperative will immediately 
‘investigate usage deviations brought to its attention as a result of its on-going 
meter reading or billing processes or member inquiry. Any accounts that are 
determined to have unusually high usage or unusually low usage will be 
processed in accordance with 808 KAR 5:006, Section lO(4) and (5). 

31. LEVELIZED BILLING PAYMENT PLAN 
OBJECTIVE: To establish a procedure to equalize a member’s bill based on the 
latest twelve (12) month’s usage without accumulating a large credit or debit 
balance on the account. 

A. AVAILABILITY: Available to all Clark Energy Cooperative residential mem- 
bers who have received service at their present location for one year. 

B. TERMS OF POLICY 
1. Any member may be set up on levelized billing at any time of the year 

if the account is paid up to date. 

2. The levelized billing plan may be cancelled by the member at any time. 

3. The member agrees to pay the levelized amount specified including 
security light amount, if applicable, within ten days from the billing 
each month. 

C. How the Levelized Billing Payment Plan is determined 

1. The member’s bill is levelized by averaging energy charges on twelve 

2. Add other charges and credits as appropriate. 
(12) months of usage history. 

3. Actual monthly charges are calculated based on the meter reading. 

4. The difference in actual and average charges is called the “deferred 
balance.” There are two (2) deferred balances: 

(a.) The current deferred balancewhich is the difference in the actual and 
the average charges for the most recent bill. 

(b.) The prior deferred balance which is the accumulated difference in the 
actual and average charges for the prior bills. 

30. MONITORING OF CUSTOMER USAGE 
At least once annually the Cooperative wilhonitor the usage of each customer 
according to the following procedures: 

. .  . - 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 

Statement of Nondiscrimination 

STATEMENT OF NONDISCRIMINATION 
Clark Energy Cooperative is the recipient of Federal financial assistance from the Rural Utilities Service 

(RUS), an agency of the U.S. Department of Agriculture, and is subject to the provisions of Title VI of the Civil 
Rights Act of 1964, as amended; Section 504 of the Rehabilitation Act of 1973, as amended; the Age Discrimina- 
tion Act of 1975, as amended; and the rules of the U.S. Department of Agriculture, which provide that no person 
in the United States on the basis of race, color, national origin, age, or handicap shall be excluded participation 
in, admission or access to, denied the benefits of, or otherwise be subjected to discrimination under any of this 
organization's programs or activities. 

The person responsible for coordinating this organization's nondiscrimination compliance efforts is Overt L. 
Carroll, President and CEO. Any individual, or specific class of individuals, who feels that this organization has 
subjected them to discrimination may file a written complaint with this organization; or the Secretary, U.S. 
Department of Agriculture, Washington, D.C. 20250; or the Administrator, Rural Utilities Service, Washington, 
D.C. 20250. Complaints must be filed within 180 days after the alleged discriminatory action, or by such later 
date to which the Secretary of Agriculture or the Administrator of RUS extends the time for filing. Identity of 
complainants will be kept confidential except to the extent necessary to carry out the purposes of the rules and 
regulations of the U.S. Department of Agriculture. 

CLARK ENERGY COOPERATIVE INC. 
P.O. Box 748, Winchester, Kentucky 40392 
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CLARK ENERGY COOPERATIVE 
BYLAWIS 0 

ADOPTED AT A REGULAR MEETING OF THE BOARD OF DIRECTORS 
The aim of Clark Energy Cooperative, hereinafter called the “Cooperative,” is to make electric energy available to 
its members at the lowest cost consistent with sound economy and good management. 
Article I - MEMBERSHIP 

$ 1.01 Eligibility 
$ 1.02 Application for Membership 
8 1.03 Acceptance into Membership 
$ 1.04 Joint Membership 
$ 1.05 Conversion of Membership 
$ 1.06 Membership Fee and Other Deposits or Fees 
8 1.07 Termination of Membership 
$ 1.08 Service to Non-Members 
$ 1.09 Purchase of Electric Power and Energy: Power Production by 

Member; Application of Payments to All Accounts 
$ 1.10 Excess Payments Credited as Member-Furnished Capital 
8 1.11 Access to Lands, Premises and Easements 

$ 2.01 Property Interest of Members 
$ 2.02 Non-Liability for Debts of the Cooperative 

Article 111 - MEETING OF MEMBERS 
$ 3.01 Annual Meeting 
9 3.02 Special Meeting 
$ 3.03 Notice of Member Meetings 
§ 3.04 Quorum 
$ 3.05 Voting 
5 3.06 Proxies Prohibited 
$ 3.07 Agenda 
$ 3.08 Order of Business 

Article N - DIRECTORS 
$4.01 General Powers 
8 4.02 Election and Tenure of Office 
$ 4.03 Qualifications 
$ 4.04 Districts 
$ 4.05 Nominations 
$ 4.06 Appointment of Provost 
$ 4.07 Duties of Provost Regarding Nominations 
$ 4.08 Preparation of Official Ballot 
$ 4.09 Voting by District - Cumulative Voting Prohibited 
$ 4.10 Official Ballots 
$ 4.11 Execution of Ballot 
$ 4.12 Elections 
$ 4.13 Counting of Votes by Provost 
$4.14 Certification of Election by Provost 
$ 4.15 Procedure for Destroyed Ballot 
$ 4.16 Custody of Keys to Ballot Boxes 
$ 4.17 Write-in Votes Prohibited 
$ 4.18 Election of Unopposed Candidates 
$ 4.19 Requesting Recount - Contesting Election of Directors 
$ 4.20 Removal of Directors by Members 
$ 4.21 Removal of Directors for Absence 

Article I1 - RIGHTS 61 LIABILITIES OF MEMbERS 

8 4.22 Vacancies 
$ 4.23 Compensation; Expenses 
$ 4.24 Reports to Members 

$ 5.01 Regular Meetings 
8 5.02 Special Meetings 
8 5.03 Notice of Directors Meetings 
$5.04 Quorum 

5 6.01 Number and Title 
$ 6.02 Election and Term of Office 
5 6.03 Removal 
5 6.04 Vacancies 
5 6.05 Oath of Directors 
$ 6.06 Chairman of the Board 
.$ 6.07 Vice Chairman 
$ 6.08 Secretary 
9 6.09 Treasurer 
$ 6.10 Delegation of Secretary’s and Treasurer’s Responsibilities 

’ $ 6.11 President and CEO 
$ 6.12 Bonds 
$ 6.13 Indemnification of Officers, Directors, Employees, Agents 

.§  6.14 Reports 
Article VI1 - NON-PROFIT OPERATION 

Article V - MEETINGS OF DIRECTORS 

Article VI - OFFICERS: MISCELLANEOUS 
. 

$ 7.01 Interest or Dividends on Capital Prohibited 
$ 7.02 Patronage Capital in Connection with Furnishing 

$ 7.03 Patronage Refunds in Connection with Furnishing 
Electric Energy 

Other Services 

Article VI11 - DISPOSITION AND PLEDGING OF PROPERTY: 
DISTRIBUTION OF SURPLUS ASSETS ON DISSOLUTION 

$ 8.01 Disposition and Pledging of Property 
$ 8.02 Distribution of Surplus Assets on Dissolution 

Article IX - SEAL 

Article X - FINANCIAL TRANSACTIONS 
5 10.01 Contracts 
$ 10.02 Checks, Drafts, etc. 
$ 10.03 Deposits, Investments 
$ 10.04 Fiscal Year 

Article XI -WAIVER OF NOTICE 

Article XI1 -AMENDMENTS - (CAPITALS) 

Article XI11 -RULES OF ORDER 
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ARTICLE I 
MEMBERSHIP 

SECTION 1.01. Eligibility. Any person, firm, association, corporation, or body 
politic or political subdivision or agency thereof (each hereinafter referred to as 
“person,” “applicant,” “him,” or “his”) shall be eligible to become a member of, and, 
at one or more premises owned or directly occupied or used by him, to receive elec- 
tric service from Clark Energy Cooperative (hereinafter called the “Cooperative”); 
however, no person shall hold more than one membership in the Cooperative. 

SECTION 1.02. ‘&pkation For Membership. Application for membership 
-wherein the applicant shall agree to purchase electric power and energy from 
the Cooperative and be bound by and to comply with all provisions of the 
Cooperative’s Articles of Incorporation, Bylaws, and all rules, rate schedules and 
regulations adopted by the Board of Directors pursuant thereto (the obligations 
embraced by such agreement being hereinafter called “membership obligations”) 
- shall be made in writing on such form as is provided therefor by the Coopera- 
tive. With respect to any particular classification of service for which the Board of 
Directors shall require it, such application shall be accompanied by a supplemen- 
tal contract, executed by the applicant on such form as is provided therefor by the 
Cooperative. The membership application shall be accompanied with any service 
security deposit, service connection deposit or fee, facility extension fee or contri- 

bution in aid of construction (hereinafter referred to as other deposits or fees) that 
may be required by the Cooperative, which fees and other deposits shall be re- 
funded in the event the application is denied by the Board. 

SECTION 1.03. Acceptance Into Membership. Upon complying with the re- 
quirements set forth in Section 1.02, any applicant shall automatically become a 
member on the date of his connection for electric service; PROVIDED, that the 
Board of Directors may by resolution deny an application and refuse to extend 
service upon its determination that the applicant is not willing or is not able to 
satisfy and abide by the Cooperative’s, terms and conditions of membership or 
that such application should be denied for other good cause; PROVIDED FUR- 
THER, that any person whose application, for sixty (60) days or longer, has been 
submitted but not denied by the Board of Directors and who has not been con- 
nected by the Cooperative for electric service, by filing written request therefor 
with the Cooperative at least thirty (30) days prior to the next meeting of the 
Board of Directors, shall have his application submitted to and approved or dis- 
approved by a vote of the Directors at such meeting. 

SECTION 1.04. Joint Membership. A husband and wife may apply for a joint 
membership. The words, “member,” “applicants,” “persons,” “his” and “him” 
as used in these Bylaws shall include a husband and wife applying for or holding 
a joint membership, unless clearly distinguished in the text; and all provisions 
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relating to the rights, powers, terms, conditions, obligations, responsibilities 
and liabilities of membership shall equally, severally and jointly to them. 
Without limiting the generality of egoing - 

(a) the presence at a meeting of * e er or both shall constitute the presence 
of one member and a joint waiver of notice of the meeting; 

(b) the vote of either or both shall constitute, respectively, one joint vote: 
PROVIDED, that if both be present but in disagreement on such vote, 
each shall cast only one-half (YZ) vote; 

(c) notice to, or waiver of notice signed by, either or both shall constitute, 
respectively, a joint notice or waiver of notice; 

(d) suspension or termination in any manner of either shall constitute, re- 
spectively, suspension or termination of the joint membership; 

(e) either, but not both concurrently; shall be eligible to serve as a director of 
the Cooperative, but only if both meet the qualifications required there- 
for, and 

(f) neither will be permitted to have additional service connections except 
through their one joint membership. 

SECTION 1.05. Conversion of Membership. Any membership may be con- 
verted to a joint membership upon the written request of the holder thereof and 
the agreement by such holder to comply with the Articles of Incorporation, By- 
laws, and rules and regulations adopted by the Board. 

A joint membership may be converted to a single membership upon the writ- 
ten request of a party to the joint membership and by the party who shall hold 
the single membership agreeing to comply with the Articles of Incorporation, 
Bylaws, and rules and regulations adopted by the Board. 

Upon the death of either spouse who is a party to a joint membership, such 
membership shall be held solely by the survivor. On any type of conversion of a 
membership the capital credits of the former membership shall pass to the new 
membership created by the conversion. 
SECTION 1.06. Membership Fee and Other Deposits or Fees. No membership 
fee is required to become a member of the Cooperative. Payment of deposits re- 
quired shall entitle the member to one service connection. A service connection 
deposit or fee in such amount as may be prescribed by Clark Energy Cooperative 
and any other deposits or fees required by Clark Energy Cooperative shall be paid 
by the member for each additional service connection requested him. 

SECTION 1.07. Termination of Membership. Any member may withdraw 
from membership upon compliance with such uniform terms and conditions as 
the Board may prescribe. The Board may but only after due hearing if such is re- 
quested by him, by the majority vote of the Board expel a member who fails to 
comply with any of the provisions of the Articles of Incorporation, Bylaws or 
rules or regulations adopted by the Board. Any expelled member may be rein- 
stated by the vote of the Board or by vote of the members at any annual or special 
meeting. The membership of a member who for a period of six (6) months after 
service is available to him, has not purchased electric energy from the Coopera- 
tive, or of a member who has ceased to purchase energy from the Cooperative, 
for a period of six (6) months, may be cancelled by resolution of the Board. 

Upon the withdrawal, death, cessation of existence or expulsion of a member, 
the membership of such member shall thereupon terminate. Termination of 
membership in any manner shall not release a member or his estate from any 
debts due the Cooperative. 

SECTION 1.08. Service to Non-Members. The Cooperative shall render 
service to its members only; provided, however, that service may be rendered upon 
the same terms and conditions as are applicable to members, to governmental 
agencies and political subdivisions, and to other persons not in excess of ten per 
centum (10%) of the number of its members; and provided further, that should 
the Cooperative acquire any electric facilities dedicated or devoted to the public 
use it may, for the purpose of continuing service and avoiding hardship and to an 
extent which together with all other persons served by the Cooperative on a non- 
member basis shall not exceed forty per centum (40%) of the total number of per- 
sons served by the Cooperative, continue to serve the persons served directly from 
such facilities at  the time of such acquisition without requiring that such persons 
become members, and provided further that such non-members shall have the 
right to become members upon nondiscriminatory terms. 

SECTION 1.09. Purchase of Electric Power and En- Power Production by 
Member; Application of Payments to Au Accounts. The Cooperative shall use rea- 
sonable diligence to furnish its members with adequate and dependable electric ser- 
vice, although it cannot and therefore does not guarantee a continuous and 
uninterrupted supply thereof; and each member, for so long as such premises are 
owned or directly occupied or used by him, shall purchase from the Cooperative all 
central station electric power and e n e m  purchased for use on all premises to which 
electric service has been fumished by the Cooperative pursuant to his membership, 
unless and except to the extent that the Board of Directors may in writing waive such 
requirements, and shall pay therefor at the times, and in accordance with the rules, 
regulations, rate classifications and rate schedules (including any monthly mini- 
mum account that may be charged without regard to the amount of electric power 
and energy actually used) established by the Board of Directors and, if in effect, in 
accordance with the provisions of any supplemental contract that may have entered 
into as provided for in Section 1.02. Production or use of electric energy on such 
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premises, regard of the source thereof, by means of facilities which shall be inter- 
e ~ ~ e d e d  wi erative facilities, shall be subject to appropriate regulations as 
shall be fixed dk me to time by the Cooperative. Each member shall also pay all 
other amounts owed by him to the Cooperative as and when they become due and 
payable. When the member has more than one service connection from the Coop 
erative, any payment by him for service from the Cooperative may in the discretion 
of the Cooperative be applied to any of his outstanding accounts. 

SECTION 1.10. Excess Payments to be Credited as  Member- 
Furnished Capital. All amounts paid for electric service in excess of the cost 
thereof shall be furnished by members as capital, and each member shall be 
credited with the capital so furnished as provided in Article VI1 of these Bylaws. 

SECTION 1.11. Access to Lands, Premises and Easements. Without being 
paid compensation thereof each member shall grant and give to the Cooperative 
free access to his, her or its lands and premises including the necessary written 
easements for the purpose of placing, locating, building, constructing, operat- 
ing, replacing, rebuilding, relocating, repairing, improving, enlarging, extend- 
ing and maintaining on, over or under such lands and premises, or removing 
therefrom its electric distribution system, new or existing of lines, wires, poles. 
anchors and other necessary or appurtenant parts thereof. The Board of Direc- 
tors may expel from membership and/or discontinue electric service to any 
member who fails or refuses to comply with the provisions of this Bylaw. 

ARTICLE I1 
RIGHTS AND LIABILITIES OF MEMBERS 

SECTION 2.01. Property Interest of Members. Upon dissolution of the Co- 
operative, after all debts and liabilities of the Cooperative shall have been paid 
and, all capital furnished through patronage shall have been retired as provided 
in these Bylaws, the remaining property and assets of the Cooperative shall be 
distributed among the members who made application therefor within one year 
in the proportion which the aggregate patronage of each bears to the total pa- 
tronage of all members during the ten (10) years next preceding the date of the 
filing of the certificate of dissolution. 

SECTION 2.02. Non-liability for Debts of the Cooperative. The private 
property of the members shall be exempt from either execution or other liability 
for the debts of the Cooperative and no member shall be liable or responsible for 
any debts or liabilities of the Cooperative. 

ARTICLE I11 
MEETING OF MEMBERS 

SECTION 3.01. Annual Meetings. The annual meeting of the members shall 
be held during the month of June or July each year, at such place in one of the 
counties in Kentucky within which the Cooperative serves, and beginning at such 
hour, as the Board of Directors shall from year to year fix: PROVIDED, that, for 
cause sufficient to it, the Board of Directors may fix a different date for such annual 
meeting not more than forty-five (45) days prior or subsequent to the day other- 
wise established for such meeting in this Section. It shall be the responsibility of 
the Board of Directors to make adequate plans and preparations for the annual 
meeting and any special meeting. Failure to hold the annual meeting at the desig- 
nated time and place shall not work a forfeiture or dissolution of the Cooperative. 

SECTION 3.02. Special Meetings. A special meeting of the members may be 
called by the Board of Directors, by any five directors or by petition signed by not 
less than twenty (20) percent of the then-total members of the Cooperative, and 
it shall thereupon be the duty of the Secretary to cause notice of such meeting to 
be given as hereinafter provided in Section 3.03. Such a meeting shall be held at 
such place in one of the counties in Kentucky within which the Cooperative 
serves, on such date, not sooner than thirty-five (35) days after the call for such 
meeting is made or a petition therefor is filed, and beginning at such hour as 
shall be designated by him or those calling or petitioning for the same. 

SECTION 3.03. Notice of Member Meetings. Written or printed notice of the 
place, day and hour of the meeting and, the purpose or purposes of said meeting 
including an agenda shall be delivered to each member not less than ten (10) days 
nor, except as provided in Article VIII, more than sixty (60) days prior to the date of 
the meeting, either by mail or newspaper advertisement in anewspaper or newspa- 
pers circulated within the service area, at the direction of the President or the 
Secretary (or, in the case of a special meeting, at the direction of those calling the 
meeting). Any such notice delivered by mail may be included with member service 
billings or as an integral part of or with the Cooperative’s monthly newsletter and/ 
or its monthly insert, ifany, in thellentuckyliving. If mailed, such notice shall be 
deemed to be delivered when deposited in the United States mail addressed to the 
member at his address as it appears on the records of the Cooperative, with postage 
thereon prepaid not later than 430 p.m. on the 10th day prior to the meeting date. 
In making such computation, the date of the meeting shall not be counted. The 
incidental and non-intended failure of any member to receive a notice deposited in 
the mail addressed to the member at his address as shown on the Cooperative’s 
books shall not invalidate any action which may be taken by the members at any 
such meeting, and the attendance in person of a member at any meeting of the 
members shall constitute a waiver of notice of such meeting unless such atten- 
dance shall be for the express purpose of objecting to the transaction of any busi- 
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ness, or one or more items of business, on the ground that the meeting shall not 
have been lawfully called or convened. Any me attending any meeting for the 
purpose of making such objection shall notify cretary prior to or at the be- 

SECTION 3.04. Quorum. Business may not be transacted at any meeting of 
the members unless there are present in person properly registered at least one 
hundred (100) members of the Cooperative, except that, if less t hm a quorum is 
present at any meeting, a majority of those present in person may without fur- 
ther notice adjourn the meeting to another time and date not less than forty-five 
(45) days later and at any place in one of the counties in Kentucky within which 
the Cooperative serves; PROVIDED, that the Secretary shall notify any absent 
members of the time, date and place of such adjourned meeting by delivering 
notice thereof as provided in Section 3.03. At all meetings of the members, 
whether a quorum be present or not, the Secretary shall annex to the meeting 
minutes, or incorporate therein by reference, a list of those members who were 
registered as present in person. 

SECTION 3.05. Voting. Each member shall be entitled to only one vote upon 
each matter submitted to a vote at any meeting of the members. Voting by members 
other than members who are natural persons shall be allowed upon the presentation 
to the Cooperative, prior to or upon registration at each member meeting, of satis- 
factory evidence entitling the person presenting the same to vote on behalf of the 
non-natural person member. At all meetings of the members, all questions shall be 
decided by a majority of the members voting thereon, except as otherwise provided 
by law or by the Cooperative’s Articles of Incorporation or these Bylaws. 

SECTION 3.06. Proxies Prohibited. Voting by Proxy is prohibited by these 
Bylaws. 

SECTION 3.07. Agenda. No proposal shall be voted upon at the Annual Meet- 
ing unless it has been placed on the agenda at least forty (40) days prior to such 
meeting. Any legitimate proposal may be placed on the agenda by any member 
by filing a copy of each proposal signed by at least fifty (50) other members with 
the Secretary within the time allowed, with a request that it be submitted to the 
Annual Meeting for consideration. 

SECTION 3.08. Order of Business. The order of business at the annual meet- 
ing of the members and, insofar as practicable or desirable, at all other meetings 
of the members shall be essentially as follows: 

(1) Report on the number of members present in person in order to deter- 
mine the existence of a quorum; 

(2) Reading of the notice of the meeting and proof of the due giving thereof, 
or of the waiver or waivers of notice of the meeting as the w e  may be; 

(3) Consideration of approval of minutes of previous meetings of the mem- 
bers and the taking of necessary action thereon; 

(4) Presentation and consideration of reports of officers, directors and com- 
mittees; 

(5) Report on the election of directors; 
(6) Unfinished business; 
(7) New business as proposed within Section 3.07 guidelines, and 
(8) Adjournment. 

ginning of the meeting of his objection. ”$ 

ARTICLE TV 
DIRECTORS 

SECTION 4.01. General Powers. The business and affairs of the Cooperative 
shall be managed by a board of nine (9) directors which shall exercise all of the 
powers of the Cooperative except such as are by law, or by the Cooperative’s Ar- 
ticles of Incorporation or Bylaws conferred upon or reserved to the members. 

SECTION 4.02. Election and Tenure of Office. Three (3) board members 
shall be elected at each annual meeting of the members for terms of three (3) 
years according to the following schedule: 

2000 2001 2002 
District 5 District 2 District 1 
District 7 District 3 District 4 
District 9 District 6 District 8 

After 1992, directors from each directorate shall continue to be elected for 
three (3) year terms on the same rotating schedule listed above. 

All contested elections shall be by secret ballot. Board members shall serve un- 
til the annual meeting in the year during which their term expires and until 
their successors have been elected and qualified subject to the provisions of 
these Bylaws as to removal of directors. 

If an election of board members shall not be announced on the day designated 
herein for the annual meeting, or at any adjournment thereof, a special meeting 
of the members shall be held for the purpose of announcing the election of board 
members within a reasonable time thereafter. Board members shall be elected 
by a plurality vote of the members. 

SECTION 4.03. Qualifications. Directors of Clark Energy Cooperative shall: 
(a) Be a member of good standing of the Cooperative and receive service 

therefrom at his primary residential abode within the district from which 
he is elected. 

(b) Not be a close relative of an incumbent director or of an employee of the 
Cooperative. A “ relative” is defined as either a spouse, child, grand- 
child, parent, gr@ rent, brother or sister, or to persons unmarried to 
each other but who are cohabitating as husband and wife. 

(c) Not be employed by the Cooperative, East Kentucky Power Cooperative 
Corporation, any member cooperative of East Kentucky Power Coopera- 
tive Corporation or a competing utility company. 

(d) Not be drawing retirement benefits, disability benefits or worker’s com- 
pensation benefits from the Cooperative. 

(e) Not have been employed by the Cooperative within the last five (5) years. 
(0 Not become a candidate or hold an elective public office except that of a 

member of a school board. 
All persons elected as a Director after January 1,2000 shall attain the status of 

an Accredited Cooperative Director by NRECA within six (6) years of hidher 
election as a Director or hdshe shall be ineligible to thereafter serve as a Direc- 
tor of Clark Energy Cooperative, Inc., provided however, this Subsection shall 
not apply to persons serving as a Director on September 28, 1999. 

Upon establishment of the fact that a nominee for a director lacks eligibility 
under this Section or as may be provided elsewhere in these Bylaws, it shall be 
the duty of the chairman presiding at the meeting at which such nominee would 
otherwise be voted upon to disqualify such nominee. Upon the establishment of 
the fact that any person being considered for, or already holding, a directorship 
or other position of trust in the Cooperative lacks eligibility under this Section, 
it shall be the duty of the Board of Directors to withhold such position from such 
person, or to cause him to be removed therefrom, as the w e  may be. Nothing 
contained in this Section shall, or shall be construed to, affect in any manner 
whatsoever the validity of any action taken at any meeting of the Board of Direc- 
tors, unless such action is taken with respect to a matter which is affected by the 
provisions of this Section and in which one or more of the directors have an in- 
terest adverse to that of the Cooperative. 

All members of the Board of Directors are prohibited from doing any business 
with the Cooperative other than the normal purchase of power from the Coop- 
erative. 

SECTION 4.04. Districts. The territory served or to be served by the Coopera- 
tive shall be divided into nine (9) districts, giving due consideration to roads, 
streams or other logical district lines and other proper factors. Each district 
shall be represented by one (1) board member. The present boundaries of said 
nine (9) districts shall be as follows: 

District 1 
All assigned service territory in Madison County, Kentucky, and now repre- 

District 2 
All assigned service territory in Powell County, Kentucky, which is encom- 

passed in the following boundary: Beginning at the common corner of Clark, 
Powell and Estill counties; thence in an easterly direction with the PowelVEstill 
County line which is Red River, as it meanders to its intersection with the Moun- 
tain Parkway; thence in an easterly direction with the Mountain Parkway a short 
distance to its intersection with Hardwicks Creek Road; thence in a northerly di- 
rection with Hardwicks Creek Road to its intersection with 12th Street in Clay 
City, Kentucky; thence in a northerly direction with 12th Street in Clay City, 
Kentucky; thence in a northeasterly direction, a short distance to Kentucky 
Highway 15; thence in an easterly direction with Kentucky Highway 15 to Red 
River near Turkey Knob; thence in a northerly direction with the meanders of 
Red River to Old Clay City Road; thence leaving any roadway or river in a north- 
erly direction to the Montgomery County line at a point just east of Toler Moun- 
tain; thence in a northwesterly direction with the MontgomeryPowell County 
line to the intersection with the Clark County line; thence continuing in a 
southerly direction with PowelVClark County line to the point of beginning and 
now represented on the Board of Directors by Steve Hale. 

District 3 
All assigned service territory in Estill and Wolfe counties, Kentucky, and all as- 

signed service territory in Powell County, Kentucky, which is not included in 
Districts 2 and 4, and basically being the southern part of Powell County, which 
is encompassed in the following boundary: Beginning at the common point 
where Powell, Clark and Estill counties adjoin; thence in a basically southeast- 
erly direction with the PowelVEstill County line to its intersection with Lee 
County; thence in an easterly direction with the Powellkee County line to its in- 
tersection with Wolfe County; thence in a northeasterly direction with the 
PowelVWolfe County line to the common comer of Wolfe, Powell and Menifee 
counties; thence in a northwesterly direction along the MenifeePowell County 
line to its intersection with Upper Cane Creek Road; thence in a southeasterly 
direction with Upper Cane Creek Road to Cane Creek Road; thence continuing in 
a southeasterly direction with Cane Creek Road to Kentucky Highway 15; thence 
in a westerly direction with Kentucky Highway 15 to 12th Street in Clay City, 
Kentucky; thence in a southwesterly direction with 12th Street in Clay City, 
Kentucky, to Hardwick’s Creek Road; thence continuing in a southwesterly di- 
rection with Hardwick’s Creek Road to the Mountain Parkway; thence in a 
northwesterly direction, a short distance, with the Mountain Parkway to Red 

sented on the Board of Directors by Virgil 0. Ginter. 
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, River; thence meandering in a westerly direction with Red River to the point of 
beginning and now represented on t rd of Directors by Pauline B. Tuttle. 

All assigned service territory in Powell County, Kentucky, which is encom- 
passed in the following boundary: Beginning at  a point in Kentucky Highway 
15 in Powell County, Kentucky, near Turkey Knob; thence in an easterly direc- 
tion with Kentucky Highway 15 to a point where Kentucky Highway 15 inter- 
sects with Cane Creek Road; thence in a northeasterly direction with Cane 
Creek Road to Upper Cane Creek Road; thence in a northerly direFtion with 
Upper Cane Creek Road to the Menifeflowell County line; thence in a north- 
westerly direction with PowelVMenifee County line to the intersection of the 
common corner between Montgomery, Menifee and Powell counties; thence in 
a westerly direction with the MontgomeryPowell County line to a point just 
east of Toler Mountain; thence leaving any roadway or other defined monu- 
ment in a southerly direction to the intersection of the Old Clay City Road and 
Red River: thence in a southeasterly direction with Red River to the point of 
beginning and now represented on the Board of Directors by Gale Means. 

District 5 
All assigned service territory in Rowan and Morgan counties, Kentucky, and all 

assigned service territory in Bath and Menifee counties, Kentucky, which is en- 
compassed in the following boundary: Beginning at apoint at the intersection of 
Indian Creek with Powell and Menifee counties; thence in a southeasterly direc- 
tion along the Menifee/Powell County line to the intersection with Wolfe 
County; thence in an easterly direction with the MenifeNolfe County line to 
the Tower Rock area; thence along the territorial boundary between Clark En- 
ergy Cooperative, Inc. and Licking Valley RECC, first in a northerly direction 
and thence in an easterly direction to the intersection of the Menifee and Morgan 
County line; thence first in a northeasterly direction with the Menifemorgan 
County line to the intersection with Rowan County and Cave Run Lake; thence 
leaving Cave Run Lake along the territorial boundary between Clark Energy 

, Cooperative, Inc. and Grayson RECC, first in a northerly direction and then 
turning a westerly direction and continuing with the territorial boundary be- 
tween Clark Energy Cooperative, Inc. and Grayson RECC, to where Grayson 
RECC territory ends: thence continuing with the territorial boundaries between 
Clark Energy Cooperative, Inc. and various other utility suppliers in a westerly 
direction to a point which intersects with Kentucky Highway 36 in Olympia, 
Kentucky; thence in a southerly direction with Kentucky Highway 36 to 
Stonequarry Road; thence with Stonequarry Road in a southwesterly direction 
to Sim Long Branch Road; thence in a southeasterly direction to Sim Long 
Branch Road; thence in a southeasterly direction with Sim Long Branch to US 
Highway 460 to Kentucky Highway 713 (Indian Creek Road); thence in a south- 
westerly direction with Indian Creek Road to the intersection of Indian Creek 
Road with Patrick Cemetery Road; thence meandering in a southerly direction 
with Patrick Cemetery Road to the intersection of Patrick Cemetery Road with 
Amos Cut Road; thence continuing with Amos Cut Road in a southerly direction 
to its intersection with Amos Ridge Road (near the pipeline crossing); thense 
leaving the road in a straight line in a southeasterly direction from the intersec- 
tion of Patrick Cemetery Road and Amos Ridge Road to the Jewell Cemetery on 
McCausey Ridge Road; thence in astraight line in asoutheasterly direction from 
the Jewell Cemetery on McCausey Ridge Road to the intersection of East Fork 
Indian Creek with Morgan Hollow Creek thense meandering in a southwesterly 
direction with East Fork Indian Creek to the intersection of East Fork Indian 
Creek with East Fork Powell Branch; thence meandering in a southwesterly direc- 
tion with East Fork Powell Branch to the intersection of East Fork Powell Branch 
with Indian Creek to the point of beginning and now represented on the Board of 
Directors by Seldon Fannin. 

District 6 
All assigned service territory in Montgomery, Menifee and Bath counties, Ken- 

tucky, which is encompassed in the following boundary: Beginning at a point in 
Kentucky Highway 11 at  the MontgomeryPowell County line: thence in an east- 
erly direction with the MontgomeryPowell County line; to the common point 
between Montgomery, Menifee and Powell counties; thence in a southeasterly 
direction with the Powellhlenifee County line to the intersection of Indian 
Creek; thence in a northerly direction with Indian Creek to the intersection of 
Indian Creek with East Fork Powell Branch; thence meandering in a northeast- 
erly direction with East Fork Powell Branch to the intersection of East Fork 
Powell Branch with East Fork Indian Creek thence meandering northeasterly 
with East Fork Indian Creek to the intersection of East Fork Iridian Creek with 
Morgan Hollow Creek; thence northwesterly in a straight line from the intersec- 
tion of East Fork Indian Creek with Morgan Hollow Creek to the Jewell Cem- 
etery on McCausey Ridge Road; thence continuing northwesterly in a straight 
line from the Jewell Cemetery on McCausey Ridge Road to the intersection of 
Amos Ridge Road with Amos Cut Road (near the pipeline crossing); thence in a 
northerly direction first with the Amos Cut Road to the intersection with the 
Patrick Cemetery Road; thence meandering with the Patrick Cemetery Road in a 
northerly direction to its intersection with Indian Creek Road; thence in a north- 
easterly directionwith Indian Creek Road (Kentucky Highway 713) to U.S. High- 
way 460; thence in a northwesterly direction with U.S. Highway 460 to the 
intersection of Sim Long Branch Road; thence in a northwesterly direction with 
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Road to its termination; thence continuing in a northeasterly 
direction to uany Road; thence in a northerly direction with Stonequarry 
Road simLongB* to Kent Highway 36; thence in a northerly direction with Kentucky 
Highway 36 to Olympia, Kentucky; thence with the territorial boundaries with 
various utilities in a westerly direction to the MontgomeryBath County line: 
thence in a southerly direction with the Bathhiontgomery County line to Spen- 
cer Road at Hope, Kentucky; thence in a westerly direction with Spencer Road 
(KY Highway 713) to its intersection with McCormick Road; thence in a south- 
westerly direction along McCormick Road to its intersection with U.S. Highway 
460; thence in asoutheasterly direction with U.S. Highway 460 to Camargo-Levy 
Road; thence in a southerly direction with the Camargo-Levy Road to the Sawmill 
Road; thence continuing in a southerly direction with Sawmill Road to Kentucky 
Highway 11; thence in a southerly direction with Kentucky Highway 11 to the 
point beginning and now represented on the Board of Directors by James Phelps. 

District 7 
All assigned service territory in Montgomery, Bourbon and Bath counties, 

Kentucky, which is encompassed in the following boundary: Beginning at  the 
common point where Montgomery, Powell and Clark counties intersect: 
thence in an easterly direction with the PowelVMontgomery County line to its 
intersection with Kentucky Highway 11; thence in a northerly direction with 
Kentucky Highway 11 to the Sawmill Road; thence continuing in a northerly 
direction with Sawmill Road to the Camargo-Levy Road; thence continuing in 
a northerly direction with the Camargo-Levy Road to US Highway 460 at 
Camargo, Kentucky; thence in a northwesterly direction with US Highway 460 
to McCormick Road: thence in a northeasterly direction along McCormick 
Road to its intersection with KY Highway 713 (Spencer Road); thence in an 
easterly direction with Spencer Road to the MontgomeryBath County line at 
Hope, Kentucky; thence in a northwesterly direction near the Montgomery/ 
Bath County line but extending into Bath County with the territorial boundary 
to the Bourbon County line; thence in a westerly direction with the territorial 
boundary to Kentucky Highway 627; thence in a southerly direction with Ken- 
tucky Highway 627 to the Clark County line; thence in an easterly direction 
with the BourbodClark County line to the Montgomery County line: thence in 
a southeasterly direction with the Montgomery/Clark County line to the point 
of beginning and now represented on the Board of Directors by O.H. Caudill Jr. 

District 8 
All assigned service territory in Clark County, Kentucky, which is encom- 

passed in the following boundary: Beginning at  the point where Upper Howard‘s 
Creek intersects the Clarkhladison County line; thence in an easterly direction 
with the ClarWMadison County line to where Madison County adjoins Estill 
County: thence in an easterly direction with the Clark/Estill County line to the 
common comer of Clark, Powell and Estill counties; thence in a northerly direc- 
tion with the ClarWPowell County line to the Clark/ Montgomery County line; 
thence in a northwesterly direction with the Clarkhlontgomery County line to 
where it intersects with the Bourbon County line; thence in a westerly direction 
with the ClarkBourbon County line to its intersection with Kentucky Highway 
627; thence in asoutherly direction with Kentucky Highway 627 and the temto- 
rial boundary to the abandoned C&O Railroad right-of-way just west of the Clark 
Energy Headquarters Building; thence in a southeasterly direction with the wa- 
tershed between Dry Fork Creek and Big Stoner Creek in Clark County, Ken- 
tucky, to a point where Kentucky Highway 89 intersects with the Ruckerville 
Road; thence in a southerly direction with Ruckerville Road to the second inter- 
section with the L&N Railroad; thence in a southeasterly direction with the rail- 
road to Dry Fork Creek Road; thence in a southeasterly direction with Dry Fork 
Creek Road to Upper Howard‘s Creek; thence in a southerly direction with Upper 
Howard‘s Creek to the point of beginning and now represented on the Board of 
Directors by William Nelson Curry. 

District 9 
All assigned service territory in Fayette County, Kentucky, and all assigned 

territory in Clark and Bourbon counties, Kentucky, which is encompassed in 
the following boundary: Beginning at  the common corner between Clark, 
Madison and Fayette counties; thence in an easterly direction with the Clark/ 
Madison and Fayette counties; thence in an easterly direction with the Clark/ 
Madison County line (which is the Kentucky River) to the intersection of Up- 
per Howard’s Creek with the Kentucky River; thence with Upper Howard’s 
Creek in a northerly direction to its intersection with Dry Fork Creek Road 
thence in a northerly direction with Dry Fork Creek Road to the L&N Railroad; 
thence in a northeasterly direction with the L&N Railroad to the intersection 
with Ruckerville Road; thence in a northerly direction with Ruckerville Road 
to the intersection of Kentucky Highway 89 and Ruckerville Road; thence in a 
northwesterly direction with the watershed between Dry Fork Creek and Big 
Stoner Creek in Clark County, Kentucky, to a point at the intersection of Ken- 
tucky 15 and the abandoned C&O Railroad right-of-way just west of the Head- 
quarters Building of Clark Energy Cooperative; thence in a northerly direction 
with the territorial boundary of Clark Energy Cooperative and Kentucky Utili- 
ties, to the Bourbon County line; thence extending into Bourbon County on 
Kentucky Highway 627 in a northwesterly direction to a point just south of 
Paris, Kentucky; thence with the territorial boundary of Clark Energy Coop- 
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erative and Kentucky Utilities in a southerly direction to a point just west of 
thk common corner between Bourbon, F and Clark counties; thence 
continuing with the territorial line b e h u m a r k  Energy Cooperative and 
Kentucky Utilities in basically a southern direction with the territorial bound- 
ary to the point of beginning and now represented on the Board of Directors by 
William P. Shearer. 

SECTION 4.05 Nominations. 
(a) It shall be the duty of the Board of Directors to appoint not later than 500 

p.m. of the fiftieth (50) day prior to the Annual Meeting of the members nor 
more than one hundred-twenty (120) days prior to the Annual Meeting of 
the members, a Committee of Nominations consisting of nine (9) members 
of the Cooperative, with one member being appointed from each district. 

No officer or member of the Board of Directors of the Cooperative shall 
be appointed a member on the Committee of Nominations. 

(b) It shall be the responsibility of the Committee on Nominations to select a 
candidate to run for office of Director for each district to fill the vacancy 
caused by the expiration of a Director's term. The Committee on Nomina- 
tions shall prepare and post its nominations in a conspicuous manner in 
the lobby of the Cooperative Headquarters building not later than 500 
p.m. of the forty-fifth (45th) day prior to the date set for the Annual Meet- 
ing, at which the election of Directors shall be announced. 

Any fifty (50) or more qualified members of any district may, by written or 
printed petition, make other nominations from the membership of their dis- 
trict for the office of Director, by affixing their signatures and addresses to the 
petition. In no event shall a member sign a petition for more than one (1) can- 
didate. In the event a member signs petitions for more than one (1) candidate, 
then his signature shall be invalid on all petitions signed by him. 

Petition or petitions by qualified members nominating candidates for the Office 
of Director shall be filed at the Headquarters Office of the Cooperative during regu- 
lar office hours of the Cooperative, but in no event later than 5:OO p.m. on the for- 
tieth (40th) day prior to the date set for the Annual Meeting and said nominating 
petitions sMI be posted by the Secretary in a conspicuous manner in the lobby of 
the Cooperative Headquarters Building not less than twenty-five (25) days prior to 
the date set for the Annual Meeting if, after examination by the Provost, it is deter- 
mined by said Provost that said petition or petitions meet the requirements of the 
Bylaws, Articles of Incorporation and the laws of the Commonwealth of Kentucky. 
A cut-off date of ninety (90) days prior to the Annual Meeting shall be established 
in determining whether a member is in good standing and qualified for the pur- 
poses of signing nominating petitions and/or voting in the election of Directors. 
SECTION 4.06. Appointment of Provost. The Board of Directors shall have 
the duty of naming a Provost, who shall be a Certified Public Accountant 
licensed by the Commonwealth of Kentucky, to be in charge of Directors' elec- 
tions. The Provost shall have responsibilities and duties regarding nominating 
petitions as well as votes and the counting of votes. 

SECTION 4.07. Duties of Provost Regarding Nominations. The duties of 
the Provost regarding nominating petitions shall be as follows: 

(a) The Provost of the election shall examine and audit the petition or 
petitions filed by the candidates for election to the office of Director to 
determine if the petition or petitions comply with the requirements of 
the Kentucky Revised Statutes, the Articles of Incorporation and these 
Bylaws. 

(b) The Provost is granted the power and authority to pass upon and determine 
the validity of each of the signatures and addresses on the petition or peti- 
tions to determine if those signing are qualified members in good standing 
of the Cooperative and entitled to vote for the election of Directors. 

(c) If the Provost shall disapprove a signature and/or address on a petition or 
petitions, he shall list same in writing giving the reason or reasons why 
said signature and/or address was not approved. 

(d) The Provost shall determine if the required number of qualified voting 
members have signed the petition or petitions after having deducted 
from the petition or petitions the names disapproved by him because the 
name and/or addresses on said petition or petitions fail to comply with 
the Kentucky Revised Statutes, the Articles of Incorporation of the Coop- 
erative or these Bylaws. If the petition or petitions do not contain the 
signatures and addresses of the required number, then the Provost shall 
not certify to the Secretary the name or names of the candidates on said 
petition or petitions to be placed upon the official ballot for the district. 

Upon the completion of the examination and audit of the petition or peti- 
tions by the Provost, he shall certify to the Secretary of the Cooperative the 
name or names of those persons properly nominated by petition or petitions so 
that those so nominated may be listed on the official ballot for the district. 
SECTION 4.08. Reparation of Official Ballot. M e r  the Provost has certified 
the names of the candidates nominated by petition or petitions to be placed upon 
the official ballot, it shall be the duty of the Secretary to prepare a printed ballot 
of those persons duly nominated either by the Committee on Nominations or by 
nominating petition within four (4) days after the nominating petitions are re- 
quired to be posted. The printed ballot shall list separately the person nominated 
by the Nominating Committee and those persons nominated by petition in al- 
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phabetical order an eled in such a manner as to note which candidate ap- 
pears on the ballot ination of the Committee on Nominations and which 
appears on the ballo * nomination by petition. It shall be the further duty of 
the Secretary to see that the official ballots are mailed to each active and quali- 
fied member at his or her address shown on the Cooperative records for those 
districts which are up for election not later than fifteen (15) days prior to said 
Annual Meeting at which the results of said election are to be announced. A cut- 
off day of ninety (90) days shall be used in determining whether a member is in 
good standing and is qualified to vote in said election. 

The official ballot shall be inscribed with instructions by the Secretary of the 
Cooperative that all official ballots must be returned only by U.S. mail and re- 
ceived by the Provost of the Cooperative or his designee not less than five (5) 
days prior to said Annual Meeting. 
SECTION 4.09. Voting by District - Cumulative Voting Prohibited. A mem- 
ber shall be entitled to vote only in the director election for the district where 
he resides. A member who does not reside within a district shall be eligible to 
vote in a district where he receives service. In the event a member 
receives service in more than one district, he shall select a voting district. 
Once a non-resident member selects a voting district, he shall be prohibited 
from changing his voting district unless his service is terminated in that dis- 
trict and in which event he shall then select another voting district. 

No cumulative voting shall be permitted. 
SECTION 4.10. Official Ballots. Each official ballot for each district shall 

be placed with an envelope labeled Ballot Envelope within a Return Envelope 
bearing postage prepaid, addressed to the Secretary of the Cooperative or his 
designee all in a Cover Envelope, all of which shall be mailed by the Provost of 
the Cooperative to each member eligible to vote in the district. 

SECTION 4.11. Execution of Ballot. The official ballot shall be marked by 
the eligible member then placed in the Ballot Envelope and sealed. The sealed 
Ballot Envelope, with the official ballot enclosed, shall then be placed in the 
Return Envelope which is addressed to the Provost with postage prepaid. The 
Return Envelope shall then be signed and dated by the member in the space 
provided on the Return Envelope so it can be determined by the Provost 
whether the person signing and dating the Return Envelope is an eligible vot- 
ing member of the Cooperative and the district. The member shall then mail 
the Return Envelope to the Provost of the Cooperative. 

The Return Envelope shall be deposited in a locked ballot box or boxes at the 
Winchester Post Office to remain at said Post Office until called for by the Provost. 

SECTION 4.12. Elections. The Provost named by the Board of Directors in 
charge of Directors' elections, shall count the ballots as expeditiously as may 
be possible following the placement in his hands of said ballots. During the 
counting of the ballots no other persons other than personnel of the Coopera- 
tive directly engaged in the election or person nominated for Director or one 
representative for such persons properly authorized by the nominee may be 
present in the counting room. After the ballots have been duly counted the re- 
sult of such elections shall be announced at the subsequent Annual Meeting of 
Members and the person receiving the highest number of votes in the district 
shall be declared elected and duly sworn by the Cooperative Attorney. The fol- 
lowing shall not be counted: 

(1) A vote marked for more than one candidate; 
(2) Ballots other than the official ballot; 
(3) Ballots not received through the United States mail; 
(4) Ballots arriving late. 
SECTION 4.13. Counting of Votes by Provost. The duties of the Provost re- 

(1) After the opening of the post office for business on the fifth day prior to 
the Annual Meeting of the members, but in no event later than 9:00 a.m. 
on the morning of the fourth day prior to the Annual Meeting of the 
members, the Provost shall remove the United States Post Office at Win- 
chester, Kentucky, the locked ballot box or boxes containing the Return 
Envelopes and transfer the locked ballot box or boxes to the Headquarters 
Building of the Cooperative. 

(2) The Provost shall unlock the box or boxes obtained at the Post Office 
which contain the Return Envelopes and examine each Return Envelope 
to ascertain if it has been properly signed, dated, mailed and received by 
the Cooperative at its Post Office Box at least five (5) days before the day 

(3) Any and all Return Envelopes found by the Provost not to conform to the 
provisions and requirements of these Bylaws shall not be opened but shall 
be immediately placed in a locked ballot box or boxes which locked ballot 
box or boxes shall be retained by the Provost in safekeeping until sixty (60) 
days after the date of the completion of the counting of the ballots. 

(4) When the unopened Return Envelope is found by the Provost to be in 
conformity of the provisions and requirements of the Bylaws, the Provost 
shall see that the membership records are marked so as to indicate the 
member has voted. The Return Envelopes that are found to be in confor- 
mity with provisions and requirements of these Bylaws shall then be 
placed in a locked ballot box for the accepted Return Envelopes. 

garding votes and counting shall be as follows: 

. of the Annual Meeting. 
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In the event another unopened Return Envelope is found by the Provost to be 
from the same voting member, the ost shall then remove the unopened 
Return Envelope theretofore appr om the approved Return Envelopes 

the unopened Return Envelopes the reason for rejection and then place both of 
the unopened Return Envelopes in the locked ballot box provided for any and 
all unopened Return Envelopes found by the Provost not to conform to the 
provisions and the requirements of the Bylaws. 
(5) M e r  all of the Return Envelopes have been checked by the Provost for 

approval or rejection and placed either in the locked ballot box or boxes 
for accepted Return Envelopes, the Provost shall open the accepted Re- 
turn Envelopes and remove the Ballot Envelope unopened therefrom and 
place same in a locked Ballot Box until all of said Return Envelopes have 
been opened. The Provost shall then open the locked ballot box or boxes 
containing the unopened official Ballot Envelopes and remove the same 
from said ballot box or boxes and open each official Ballot Envelope and 
tabulate all valid votes cast on each official ballot. 

(6) Any official ballot which is deemed invalid by the Provost for reasons set 
forth in these Bylaws shall be placed by the Provost in the locked ballot 
box or boxes containing the Return Envelopes. 

(7) The ballot box or boxes shall be kept locked at all times except when the 
Provost is present. 

(8) If the counting of the official ballots has not been completed at the time 
of adjournment of the counting, all official ballots unopened and un- 
counted shall be kept in the locked ballot box or boxes by the Provost 
until the counting of all official ballots is again begun in the presence of 
the Provost and this procedure shall continue until all valid official bal- 
lots have been counted and tabulated. 

(9) The Provost shall place all official and valid ballots which have been 
counted in a locked ballot box and shall retain same unopened in safe- 
keeping for sixty (60) days from the date of completion of the official 
counting and tabulating by him. 

SECTION 4.14. Certification of Election by Provost. The Provost shall 
promptly, upon completion of the counting of the membershipvotes, certify in 
writing to the Secretary of the Board the names of the candidates and the num- 
ber of votes received by each and shall also certify the name of the person hav- 
ing been elected as Director of each district. 

SECTION 4.15. Procedure for Destroyed Ballot. In the event a voting 
member in good standing has his, her or its ballot inadvertently destroyed or 
the Return Envelope inadvertently destroyed, or the Cover Envelope with the 
covered contents therein was not received by the voting member, then upon 
the voting member having exhibited to the Provost his driver’s license or a 
Social Security card, the Provost shall check the Cooperative’s membership 
list to determine if he, she or it is a voting member in good standing. The Pro- 
vost shall then cause the voting member to execute an Affidavit before a Notary 
Public at the office of the Provost, and if the Provost approves, he may then and 
there only deliver to the voting member a Return Envelope, a Ballot Envelope 
and a ballot. However, no Affidavit, Return Envelope, Ballot Envelope or ballot 
shall be delivered by the Provost after 5:OO o’clock, p.m., on the sixth day prior 
to the Annual Meeting. 

SECTION 4.16. Custody of Keys to Ballot Boxes. The Provost shall be re- 
sponsible for the custody of the keys to all ballot boxes. 

SECTION 4.17. Write-In Votes Prohibited. No write-in votes shall be per- 
mitted in the election of Directors. 

’ 

and attach to it the second unopene 4P eturn Envelope and note on the back of 

SECTION 4.18. Election of Unopposed Candidates. Should the Committee 
on Nominations select a candidate to run for office of Director from a district 
and should no candidate be nominated from the membership of the district by 
written or printed petition within the prescribed time as set forth in Article IV, 
Section 4.05 of these Bylaws, then the Provost appointed by the Board of Direc- 
tors pursuant to Article IV, Section 4.06 of these Bylaws shall certify to the 
Secretary of the Board that no petition has been filed within the prescribed 
time and that the candidate nominated by the Committee on Nomination 
elected by the Board for that district is therefore officially elected without op- 
position and it will be so announced at the Annual Membership Meeting and 
the nominee shall be deemed elected to the Board for that district without the 
necessity of mailing official ballots through the United States mail and follow- 
ing the election procedures set forth in these Bylaws. 

SECTION 4.19. Requesting Recount and Contesting Election of Directors. 
A candidate for election as director may within thirty (30) days of the an- 
nouncement of the election result request the Provost to recount the votes 
cast in his election. A person requesting a recount shall post a bond with the 
Provost in an amount to be determined by the Provost to equal the estimated 
cost of the recount. In the event the recount changes the election of a director, 
then the cost thereof shall be paid by the Co-op. However, in the event the re- 
count does not change the election of the director, the cost of the recount shall 
be paid by the candidate requesting same and shall be secured by the bond. 

Any action to contest the election results of a director as certified by the Pro- 
vost shall be filed in the Clark Circuit Court not later than the 30th day follow- 

0 
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Meeting at which the election results were announced. . Removal of Directors by Members. Any member(s) may 

removal of a director against any one or more directors and may request the 
removal of such directorb) by reason thereof by filing with the Secretary such 
charge(s) in writing signed by said member(s), together with a petition signed 
by not less than twenty (20%) percent of the then-total members of the Coop- 
erative, which petition calls for a special member meeting the stated pulpow 
of which shall be to hear and act upon such charge(s), and which specifies the 
place, time and date thereof not sooner than twenty-five (25) days after the fil- 
ing of such petition. Each page of the petition shall, in the forepart thereof. 
state the name(s) and address(es) of the member(s) filing such charge(s), aver- 
batim statementb) is (are) being made. The petition shall be signed by each 
member in the same name as appears on the membership records and shall 
state the signatory’s address as the same appears on the membership records. 
A statement of such charge(s) verbatim, the name(s) of director(s) against 
whom the charge(s) have been made, of the member(s) filing the charge(s) and 
the purpose of the meeting shall be contained in the notice of the meeting; 
PROVIDED, that the notice shall set forth (in alphabetical order) only fifty (50) 
of the names of the members filing one or more charges if fifty (50) or more 
members file the same charge(s) against the same director(s). Such director(s1 
shall be informed in writing of the chargels) after they have been validly filed 
and at least twenty (20) days prior to the meeting of the members at which the 
charge(s) are to be considered, and shall have an opportunity at the meeting to 
be heard in person, by witnesses, by counsel or any combination of such, and 
to present evidence in respect to the charge(s); and the person(s) bringing the 
charge(s) shall have the same opportunity, but must be heard first. The ques- 
tion of the removal of such directods) shall, separately for each if more than 
one has been charged, be considered and voted upon at such meeting; PRO- 
VIDED, that the question of the removal of a director shall not be voted upon 
at all unless some evidence in support of the charge(s) against him shall have 
been presented during the meeting through oral statements, documents or 
otherwise, with the ruling concerning same to be made by the chairman of the 
special meeting. The chairman of the said meeting shall be a licensed attorney 
appointed by the attorney to the Board, and the Cooperative shall compensate 
him for his services. 

SECTION 4.21. Removal of Directors for Absence. Any Board member who 
is absent from three consecutive regular meetings of the Board, unless ex- 
cused by the affirmative vote of majority of the other Board members, shall be 
deemed to have vacated his office. After declaring the vacancy to exist, the re- 
maining Board members shall proceed to fill the vacancy. 

SECTION 4.22. Vacancies. All vacancies occurring in the Board of Directors 
shall be filled by a majority vote of the Board of Directors. A director thus 
elected shall serve out the unexpired term of the director whose office was 
originally vacated and until a successor is elected and qualified. 

SECTION 4.23. Compensation; Expenses. Directors shall receive reason- 
able compensation and benefits for their services which shall be determined 
from time to time by resolution of the Board of Directors. Also directors shall 
receive advancement or reimbursement of any travel and out-of-pocket ex- 
penses actually, necessarily and reasonably incurred in performing their du- 
ties. No director shall receive compensation for sewing the Cooperative in any 
other capacity, unless the employment of such director is temporary and shall 
be specifically authorized by a vote of the Board upon their resolved determi- 
nation that such was an emergency measure; PROVIDED, that a director who 
is also an officer of the Board, and who as such ofticer performs regular or pe- 
riodic duties of a substantial nature for the Cooperative in its fiscal affairs, may 
be compensated in such amount as shall be fixed and authorized in advance of 
such service by the Board of Directors. 

SECTION 4.24. Reports to Members. The Board of Directors shall 
cause to be established and maintained a complete accounting system of the 
Cooperative’s financial operations and conditions, and shall, after the close 
of each fiscal year, cause to be made a full, complete and independent audit 
of the cooperative’s accounts, books and records reflecting financial opera- 
tions during, and financial condition as of the end of, such year. The board 
may authorize special audits, complete or partial, at  any time and for any 
specified period of time. A full and accurate summary of such audits reports 
shall be published in Kentucky Living or presented to the members at the 
succeeding annual meeting of the members. Kentucky Living is the official 
notification medium of Clark Energy Cooperative. The cost of a subscription 
to Kentucky Living and/or Current News is included as part of the cost of the 
electric service. 

ARTICLE V 
MEETINGS OF DIRECTORS 

bring one or 4b re charges for cause, which if proven would legally justib the 

SECTION 5.01. Regular Meetings. A regular meeting of the Board of Direc- 
tors shall be held, without notice, immediately after the adjournment of the 
annual meeting of the members, or as soon thereafter as conveniently may be. 
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Other regular meetings of the Board of Directors shall be held at such date, 
tim'e and place as the Board shall designa e President shall give each 
member of the Board at least five (5) days w w n o t i c e  of each regular meet- 
ing of the Board of Directors. 

SECTION 5.02. Special Meetings. A special meeting of the Board of Direc- 
tors may be called by the Board of Directors, by the President or by any five (5)  
directors, and it shall thereupon be the duty of the Secretary to cause notice of 
such meeting to be given as hereinafter provided in Section 5.03. The Board, 
the President, or the directors calling the meeting shall fix the date, time and 
place for the meeting. Special meetings, upon proper notice as otherwise pro- 
vided in Section 5.03, may also be held via telephone conference call, without 
regard to the actual location of the directors at the time of such telephone con- 
ference meeting, if all the directors consent thereto. 

SECTION 5.03. Notice of Directors Meetings. Written notice of the date, 
time, place (or telephone conference call) and purpose or purposes of any special 
meeting of the Board and, when the business to be transacted thereat shall require 
such, of any regular meeting of the Board, shall be delivered to each director not 
less than five (5) days prior thereto, either personally or by mail, by or at the direc- 
tion of the Secretary or, upon a default in this duty by the Secretary, by him or 
those calling it in the case of a special meeting or by any director in the case of a 
meeting which date, time and place have already been tixed by Board resolution. If 
mailed, such notice sMI be deemed to be delivered when deposited in the United 
States mail, addressed to the director at his address as it appears on the records of 
the Cooperative, with first-class postage thereon prepaid, mailed at least five (5) 
days prior to the meeting date. The attendance of a director at any meeting of the 
Board shall constitute a waiver of notice of such meeting unless such attendance 
shall be for the express purpose of objecting to the transaction of any business, or 
of one or more items of business, on the ground that the meeting shall not have 
been lawfully called or convened. 

SECTION 5.04. Quorum. The presence in person of a majority of the 
directors in office shall be required for the transaction of business and the 
affirmative votes of a majority of the directors present and voting shall be re- 
quired for any action to be taken, unless otherwise provided by statute or these 
Bylaws; PROVIDED, that a director who by law or these Bylaws is disqualified 
from voting on a particular matter shall not, with respect to consideration of 
and action upon that matter, be counted in determining the number of direc- 
tors in office or present; AND PROVIDED FURTHER, that, if less than a quo- 
rum be present at a meeting, a majority of the directors present may adjourn 
the meeting from time to time, but shall cause the absent directors to be duly 
and timely notified of the date, time and place of such adjourned meeting. 

ARTICLE VI 
OFFICERS: MISCELLANEOUS 

SECTION 6.01. Number and Title. The officers of the Cooperative shall be a 
President and CEO, Chairman of the Board, Vice Chairman, Secretary and 
Treasurer, and such other officers as may from time to time be 
determined by the Board of Directors. The offices of Secretary and Treasurer 
may be held by the same person. 

SECTION 6.02. Election and Term of Office. The officers named in Section 
6.01 shall be elected annually and without prior nomination, by the Board of 
Directors at the first meeting of the Board held after the annual meeting of the 
members. If the election of such officers shall not be held at such meeting, it 
shall be held as soon thereafter as conveniently may be. Each such officer shall 
hold office until the meeting of the Board first held after the next succeeding 
annual meeting of the members or until his successor shall have been duly 
elected and shall have qualified, subject to the provisions of the Bylaws with 
respect to the removal of directors and to the removal of officers by the Board 
of Directors. Any other officers may be elected by the Board from among such 
persons, and with such title, tenure, responsibilities and authorities, as the 
Board of Directors may from time to time deem advisable. 

SECTION 6.03. Removal. Any officer, agent or employee elected or ap- 
pointed by the Board of Directors may be removed by the Board whenever in its 
judgment the best interests of the Cooperative will thereby be served. 

SECTION 6.04. Vacancies. A vacancy in any office elected or appointed by 
the Board of Directors shall be filled by the Board for the unexpired portion of 
the term. 

SECTION 6.05. Oath of Directors. The attorney to the Board shall admin- 
ister the following oath to the officers and directors upon their appointment of 
election to which they must affirmatively respond: 

"Do you solemnly swear or affirm that you will support the Constitu- 
tion of the United States and the Constitution of the Commonwealth 
and that you will faithfully execute to the best of your ability the Office 
of Director of Clark Energy Cooperative according to law and do you 
further solemnly swear or affirm that since the adoption of the present 
Constitution you being a citizen of this state have not fought a duel 

with deadly weap 
accepted the ch 

thus offending so help you God." 

within this state nor without of it nor have sent or 
e to fight a duel with deadly weapons nor have 

acted as a secon a!!! rrying a challenge or aided or assisted any person 

SECTION 6.06. Chairman of the Board. The Chairman of the Board of Di- 

(a) Preside at all meetings of the Board of Directors, and, unless determined 
otherwise by the.Board of Directors, at all meetings of the members ex- 
cept that the Chairman of the Board may appoint the attorney to the 
Board or some other person to preside at the meetings of members; 

(b) affix or have his signature affixed, with the Secretary, on certificates of 
membership, and sign any deeds, mortgages, deeds of trust, notes, bonds, 
contracts or other instruments authorized by the Board of Directors to be 
executed, except in cases in which the signing and execution thereof shall 
be expressly delegated by the Board of Directors or by these Bylaws to 
some other officer or agent of the Cooperative,-or shall be required by law 
to be otherwise signed or executed, and 

(c) in general, perform all duties incident to the ofice of Chairman of the 
Board and such other duties as may be presented by the Board of Direc- 
tors from time to time. 

SECTION 6.07. Vice Chairman. In the absence of the Chairman, or in the 
event of his inability or refusal to act, the Vice Chairman shall perform the 
duties of Chairman, and, when so acting, shall have all the powers of and be 
subject to all the restrictions upon the Chairman; and shall perform such 
other duties as from time to time may be assigned to him by the Board of 
Directors. 

rectors shall - 

SECTION 6.08. Secretary. The Secretary shall - 
(a) keep, or cause to be kept, the minutes of meetings of the members and of 

the Board of Directors in one or more books provided for that purpose; 
(b) see that all notices are duly given in accordance with these bylaws or as 

required by law; 
(c) be custodian of the corporate records and of the seal of the Cooperative 

and to affix the seal to all documents the execution of which, on behalf of 
the Cooperative, is duly authorized in accordance with the provisions of 
these Bylaws or is required by law; 

(d) keep, or cause to be kept, a register of the name and post office address of 
each member, which address shall be furnished to the Cooperative by 
such member; 

(e) affix or cause to be affixed with the Chairman, his signature to certificates 
of membership; 

(f) have general charge of the books of the Cooperative in which a record of 
the members is kept; 

(8) keep on file at all times a complete copy of the Cooperative's Articles of 
Incorporation and current Bylaws, which copies shall always be open to 
the inspection of any member at reasonable times, and, at the expense of 
the Cooperative, furnish a copy of such documents upon request to any 
member, and 

(h) in general, perform all duties incident to the office of the Secretary and 
such other duties as from time to time may be assigned to him by the 
Board of Directors. 

SECTION 6.09. Treasurer. The Treasurer shall - 
(a) have charge and custody of and be responsible for all funds and securities 

of the Cooperative; 
(b) receive and give receipts for monies due and payable to the Cooperative 

from any source whatsoever, and deposit or invest all such monies in the 
name of the Cooperative in such bank or banks or in such financial insti- 
tutions or securities as shall be selected in accordance with the provi- 
sions of these Bylaws, and 

(c) in general perform all the duties incident to the office of Treasurer and 
such other duties as from time to time may be assigned to him by the 
Board of Directors. 

SECTION 6.10. Delegation of Secretary's and Treasurer's Respomibllities. 
Notwithstanding the duties, responsibilitiesand authorities of the Secretary and of 
the Treasurer hereinbefore provided in Sections 6.08 and 6.09, the Board of Direc- 
tors may, except as otherwise limited by law, delegate, wholly or in part, the re- 
sponsibility and authority for, and the regular or routine administration of, one or 
more of each such officer's such duties to one or more agents, other officers or 
employees of the Cooperat& who are not directors. To the extent that the Board 
does so delegate with respect to any such officer, that officer as such shall be re- 
leased from such duties, responsibilities and authorities. 

SECTION 6.11. Resident and CEO. The Board of Directors may appoint a 
President & CEO, who may be, but who shall not be required to be, a member 
of the Cooperative and who also may be designated President. Such officer 
shall perform such duties as the Board of Directors may from time to time re- 
quire and shall have such authority as the Board of Directors from time to time 
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A vest in him. 
SECTION 6.12. Bonds. The Board a c t o r s  may require the Treasurer and 

any other officer, agent or employee of the Cooperative charged with responsibility 
for the custody of any of its funds or property to give bond in such sum and with 
such surety as the Board of Directors shall determine. The Board of Directors in its 
discretion may also require any other officer, agent or employee of the Cooperative 
to give bond in such amount and with such surety as it shall determine. The costs 
of all such bonds shall be borne by the Cooperative. 
SECTION 6.13. Indemnification of Officers, Directors, Employees and Agents. 
The Cooperative shall indemnify any person who is a party, or is threatened to be 
made a party to any threatened, pending or completed action, suit or proceeding, 
whether civil, criminal, administrative or investigative (other than an action by, or 
in the right of, the Cooperative) by reason of the fact that such person is or was a 
director, officer, employee or agent of the Cooperative, or who is or was serving at 
the request of the Cooperative as a director, officer, employee or agent of another 
cooperative, association, corporation, partnership, joint venture, trust or other en- 
terprise, against expenses (including all costs of defense), judgments, fines and 
amounts paid in settlement actually and reasonably incurred by such person in 
connection with such action, suit or proceeding, if such person acted in good faith 
and in a manner such person reasonably believed to be in, or not opposed to, the 
best interests of the Cooperative, and, with respect to any criminal action or pro- 
ceeding, had no reasonable cause to believe the conduct of such person was unlaw- 
ful. The termination of any action, suit or proceeding by judgment, order, 
settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall 
not of itself, create a presumption that the person failed to act in good faith and in 
a manner which such person reasonably believed to be in, or not opposed to, the 
best interests of the Cooperative, and with respect to any criminal action or pro- 
ceeding, had reasonable cause to believe that the conduct of such person was un- 
lawful. 

The Cooperative shall indemnify any person who was or is a party, or is 
threatened to be made a party to, any threatened, pending or completed action 
or suit by, or in the right of, the Cooperative to procure a judgment in its favor 
by reason of the fact that such person is, or was a director, officer, employee or 
agent of the Cooperative, or is, or was, serving at the request of the Cooperative 
as a director, officer, employee or agent of another Cooperative, association, 
corporation, partnership, joint venture, trust or other enterprise, against ex- 
penses (including all costs of defense), actually and reasonably incurred by 
such person in connection with the defense or settlement of such action or 
suit, if such person acted in good faith and in a manner such person reasonably 
believed to be in, or not opposed to the best interests of the Cooperative, and 
except that no indemnification shall be made in respect of any claim, issue or 
matter as to which such person shall have been adjudged to be liable for neg- 
ligence or misconduct in the performance of the duty of such person to the 
Cooperative, unless and only to the extent that the Court in which such action 
or suit was brought shall determine upon application that, despite the adjudi- 
cation of liability, but in view of all the circumstances of the case, such person 
is fairly and reasonably entitled to indemnity of such expenses as the Court 
shall deem proper. 

To the extent that a director, officer, employee or agent of the Cooperative 
has been successful, on the merits or otherwise, in the defense of any action, 
suit or proceeding referred to in paragraphs 1 and 2, in defense of any claim, 
issue or matter therein, such person shall be indemnified against expenses (in- 
cluding attorneys’ fees) actually and reasonably incurred by such person in 
connection therewith. 

Any indemnification under paragraphs 1 and 2 (unless ordered by a Court) 
shall be made by the Cooperative only as authorized in the specific case, upon 
a determination that indemnification of the director, officer, employee or 
agent is proper in the circumstance because such person has met the appli- 
cable standard of conduct set forth in paragraphs 1 and 2. Such determination 
shall be made: a) by the Board of Directors by a majority vote of a quorum con- 
sisting of Directors who were not parties to such action, suit or proceeding, 
or b) if such a quorum is not obtainable, or, even if obtainable, a quorum of 
disinterested Directors so directs, by independent legal counsel in a written 
opinion, or c) by the members. 

Expenses incurred in defending a civil or criminal action, suit or proceeding 
may be paid by the Cooperative in advance of the final disposition of such ac- 
tion, suit or proceeding, as authorized by the Board of Directors in the specific 
case, upon receipt of an undertaking by or on behalf of the director, officer, 
employee or agent to repay such amount, unless it shall ultimately be deter- 
mined that he is entitled to be indemnified by the Cooperative as authorized in 
this Article. 

The indemnification provided by this Article shall not be deemed exclusive of 
any other rights to which those seeking indemnification may be entitled under 
any Bylaw, agreement, vote of members or disinterested directors, statute or 
otherwise, both as to action in his official capacity and as to action in another 
capacity while holding such office, and shall continue as to a person who has 
ceased to be a director, officer, employee or agent, and shall inure to the ben- 
efit of the heirs, executors and administrators of such a person. 

The Cooperative may purchase and maintain insurance on behalf of any per- 
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son who is o director, officer, employee or agent of the Cooperative. or 
who is or w Jm ing at the request of the Cooperative as a director, officer. 
employee or agent of another cooperative, association, corporation, partner- 
ship, joint venture, trust or other enterprise, against any liability asserted 
against such persons and incurred by such person in any such capacity or aris- 
ing out of the status of such person as such, whether or not the Cooperatke 
would have the power to indemnify such person against such liability under 
the provisions of this Article. 

SECTION 6.14. Reports. The officers of the Cooperative shall submit at 
each annual meeting of the members reports covering the business of the Co- 
operative for the previous fiscal year and showing the condition of the Coop- 
erative at the close of each fiscal year. 

ARTICLE VI1 
NON-PROFIT ORGANIZATION 

SECTION 7.01. Interest or Dividends OQ Capital Prohibited. The Coopera- 
tive shall at all times be operated on a cooperative non-profit basis for the 
mutual benefit of its patrons. No interest or dividends shall be paid or payable 
by the Cooperative on any capital furnished by its patrons. 

SECTION 7.02. Patronage Capital in Connection with Furnishing Electric 
Energy. In the furnishing of electric energy the Cooperative’s operations shall 
be so conducted that all patrons will, through their patronage, furnish capital 
for the Cooperative. In order to induce patronage and to assure that the Coop- 
erative will operate on a non-profit basis, the Cooperative is obligated to 
account on a patronage basis to all its patrons for all amounts received and re- 
ceivable from the furnishing of electric energy in excess of operating costs and 
expenses properly chargeable against furnishing of electric energy. All such 
amounts in excess of operating costs and expenses at the moment of receipt by 
the Cooperative are received with the understanding that they are furnished by 
the patrons as capital. The Cooperative is obligated to pay by credits to a capital 
account for each patron all such amounts in excess of operating costs and ex- 
penses. The books and records of the Cooperative shall be set up and kept in 
such a manner that at the end of each fiscal year the amount of capital, if any, 
so furnished by each patron is clearly reflected and credited in an appropriate 
record to the capital account of each patron. 

All other amounts received by the Cooperative from its operations in excess 
of costs and expenses shall, insofar as permitted by law, be (a) used to off-set 
any losses incurred during the current or any prior fiscal year and (b) to the 
extent not needed for that purpose, allocated to its patrons on a patronage ba- 
sis, and any amount so allocated shall be included as a part of the capital cred- 
ited to the accounts of patrons, as herein provided. 

In the event of dissolution or liquidation of the Cooperative, after all out- 
standing indebtedness of the Cooperative shall have been paid, outstanding 
capital credits shall be retired without priority on a pro rata basis before any 
payments are made on account of property rights of members: PROVIDED. 
that insofar as gains may at that time be realized from the sale of any appreci- 
ated asset, such gains shall be distributed to all persons who were patrons dur- 
ing the period the asset was owned by the Cooperative in proportion to the 
amount of business done by such patrons during that period, insofar as is prac- 
ticable, as determined by the Board of Directors before any payments are made 
on account of property rights of members. If, at any time prior to dissolution 
or liquidation, the Board of Directors shall determine that the financial condi- 
tion of the Cooperative will not be impaired thereby, the capital then credited 
to patrons’ accounts may be retired in full or in part. Any such retirements of 
capital shall be made in order of priority according to the year in which the 
capital was furnished and credited, the capital first received by the Cooperative 
being first retired PROVIDED, however, that the Board of Directors shall have 
the power to adopt rules providing for the separate retirement of that portion 
(“power supply or other service or supply portion”) of capital credited to the 
accounts of patrons which corresponds to capital credited to the account of the 
Cooperative by an organization furnishing power supply or any other service 
or supply to the Cooperative. Such rules shall - 

(a) establish a method for determining the portion of such capital credited to 
each patron for each applicable fiscal year; 

(b) provide for separate identification on the Cooperative’s books of such 
portions of capital credited to the Cooperative’s patrons; 

(c) provide for appropriate notifications to patrons with respect to such por- 
tions of capital credited to their accounts, and 

(d) preclude a general retirement of such portions of capital credited to pa- 
trons for any fiscal year prior to the general retirement of other capital 
credited to patrons for the same year or of any capital credited to patrons 
for any prior fiscal year. 

Capital credited to the account of each patron shall be assignable only on the 
books of the Cooperative pursuant to written instructions from the assignor 
and only to successors in interest or successors in occupancy in all or a part of 
such patron’s premises served by the Cooperative, unless the Board of Direc- 
tors, acting under policies of general application, shall determine otherwise. 

Notwithstanding any other provisions of these Bylaws, the Board of Direc- 
tors shall at its discretion have the power at any time upon the death of any 



pdtron who was a natural person (or, if as so provided for in the preceding para- 
’ graph, upon the death of an assignee of the -ita1 credits of a patron, which 
assignee was a natural person), if the legal entatives of his estate shall 

retired prior to the time such capital would otherwise be retired under the 
provisions of the Bylaws, to retire such capital immediately upon such terms 
and conditions as the Board of Directors, acting under policies of general ap- 
plication to situations of like kind, and such legal representatives, shall agree 
upon: PROVIDED, however, that the financial conditions of the Cooperative 
will not be impaired thereby. 

The Cooperative, before retiring any capital credited to any patron’s account, 
shall deduct therefrom any amount owing by such patron to the Cooperative, 
together with interest thereon at the Kentucky legal rate on judgments in ef- 
fect when such amounts became overdue, compounded annually. 

The patrons of the Cooperative, by dealing with the Cooperative, acknowl- 
edge that the terms and provisions of the Articles of Incorporation and Bylaws 
shall constitute and be a contract between the Cooperative and each patron, 
and both the Cooperative and the patrons are bound by such contract, as fully 
as though each patron had individually signed a separate instrument contain- 
ing such terms and provisions. The provisions of this Article of the Bylaws 
shall be called to the attention of each patron of the Cooperative by posting in 
a conspicuous place in the Cooperative’s offices. 

SECTION 7.03. Patronage Refunds in Connection with Furnishing Other 
Services. In the event that the Cooperative should engage in the business of 
furnishing goods or services other than electric energy, all amounts received 
and receivable therefrom which are in excess of costs and expenses properly 
chargeable against the furnishing of such goods or services shall, insofar as 
permitted by law, be prorated annually on a patronage basis and returned to 
those patrons from whom such amounts were obtained at such time and in 
such order or priority as the Board of Directors shall determine. 

ARTICLE VI11 
DISPOSITION AND PLEDGING OF PROPERTY: 

DISTRIBUTION OF SURPLUS ASSETS ON DISSOLUTION 
SECTION 8.01. Disposition and Pledging of Property. Not inconsistently 

with Kentucky Revised Statutes, Section 279.140 paragraph 2 thereof, the Co- 
operative may authorize the sale, lease, lease-sale, exchange, transfer or other 
disposition of any of the Cooperative’s properties and assets only upon the af- 
firmative votes of a majority of the then-total members of the Cooperative at a 
duly held meeting of the members. However, the Board of Directors shall have 
full power and authority: 

(a) to borrow monies from any source and in such amounts as the Board may 
from time to time determine: 

(b)to mortgage or otherwise pledge or encumber any or all of the 
Cooperative’s properties or assets as security therefor, and 

(c) to lease, lease-sell, exchange, transfer or otherwise dispose of services and 
electric energy, property acquired for resale, merchandise, property not 
necessary or useful for the operation of the Cooperative: PROVIDED, that 
sales of such unnecessary property shall not in any one year exceed ten 
(10) percent in value of all the property of the Cooperative other than 
merchandise and property acquired for resale. 

Supplementary to the First sentence of paragraph 1, and any other appli- 
cable provisions of law or these Bylaws, no sale, lease, lease-sale, exchange, 
transfer or other disposition of any of the Cooperative’s properties and assets 
shall be authorized except in conformity with the following: 

(1) If the Board of Directors looks with favor upon any proposal for such sale, 
lease, lease-sale, exchange, transfer or other disposition, it shall first 
cause three (3) independent, non-affiliated appraisers, expert in such 
matters, to render their individual opinions as to the value of the Coop- 
erative with respect to such a sale, lease, lease-sale, exchange, transfer or 
other disposition and as to any other terms and conditions which should 
be considered. The three (3) such appraisers shall be designated by a Cir- 
cuit Court Judge for the Judicial District in Kentucky in which the 
Cooperative’s headquarters are located. If such judge refuses to make 
such designations, they shall be made by the Board of Directors. 

(2) If the Board of Directors, after receiving such appraisals (and other terms 
and conditions which are submitted, if any), determines that the proposal 
should be submitted for consideration by the members, it shall first give 
every other electric cooperative corporately sited and operating in Ken- 
tucky (which has not made such an offer for such sale, lease, lease-sale, 
exchange, transfer or other disposition) an opportunity to submit compet- 
ing proposals. Such opportunity shall be in the form of a written notice to 
such electric cooperative, which notice shall be attached to a copy of the 
proposal which the Cooperative has already received and copies of the re- 
spective reports of the three (3) appraisers. Such electric cooperative shall 
be given not less than thirty (30) days during which to submit competing 
proposals, and the actual minimum period within which proposals are to 
be submitted shall be stated in the written notice given to them. 

(3) If the Board then determines that favorable consideration should be 

request in writing that the capital so credite b). ~ assigned, as the case may be 

’ 

given to the initial or any subsequent proposal which has been submitted 
to it, it shall ad resolution recommending the sale and directing the 
submission of posal to a vote of the members at a duly held mem- 

eration thereof and action thereon, which meeting shall be held not 
sooner than ninety (90) days after the giving of such notice to the mem- 
bers: PROVIDED, that consideration and action by the members may be 
given at the next annual member meeting if the Board so determines and 
if such annual meeting is held not sooner than ninety (90) days after the 
giving of such notice. 

(4) Any two hundred (200) or more members, by so petitioning the Board not 
less than twenty (20) days prior to the date of such special or annual 
meeting, may cause the Cooperative, with the cost to be borne by the Co- 
operative, to mail to all members any opposing or alternative positions 
which they may have to the proposals that have been submitted or any 
recommendations that the Board has made. 

The provisions of this Section 8.01 shall not apply to a sale, lease, lease-sale, 
exchange, transfer or other disposition to one or more other electric coopera- 
tives or if the substantive or actual legal effort thereof is to merge or consoli- 
date with such other one or more electric cooperatives. 

SECTION 8.02. Distribution of Surplus Assets on Dissolution. Upon the 
Cooperative’s dissolution, any assets remaining d e r  all liabilities or obliga- 
tions of the Cooperative have been satisfied and discharged shall, to the extent 
practicable as determined by the Board of Directors, not inconsistently with 
the provisions of the third paragraph of Section 7.02 of these Bylaws, be dis- 
tributed without priority but on a patronage basis among all persons who are 
members of the Cooperative: PROVIDED, HOWEVER, that, if in the judgment 
of the Board the amount of such surplus is too small to justify the expense of 
making such distribution, the Board may, in lieu thereof, donate, or provide 
for the donation of, such surplus to one or more nonprofit charitable or educa- 
tional organizations that are exempt from Federal income taxation. 

ARTICLE IX 
SEAL 

The Corporate Seal of the Cooperative shall be in the form of a circle and 
shall have inscribed thereon the name of the Cooperative and the words “Cor- 
porate Seal, Kentucky.” 

ARTICLE X 
FINANCIAL TRANSACTIONS 

Section 10.01. Contracts. Except as otherwise provided by law or these By- 
laws, the Board of Directors may authorize any Cooperative officer, agent or 
employee to enter into any contract or execute and deliver any instrument in 
the name and on behalf of the Cooperative, and such authority may be general 
or confined to specific instances. 

Section 10.02. Checks, Drafts, etc. All checks, drafts or other orders for the 
payment of money, and all notes, bonds or other evidences of indebtedness, is- 
sued in the name of the Cooperative, shall be signed or countersigned by such 
officer, agent or employee of the Cooperative and in such manner as shall from 
time to time be determined by the Board of Directors. 
Section 10.03. Deposits, Investments. All funds of the Cooperative shall be 
deposited or invested from time to time to the credit of the Cooperative in such 
bank or banks or in such financial securities or institutions as the Board of 
Directors may select. 

Section 10.04. Fiscal Year. The Cooperative’s fiscal year shall begin on the 
first day of the month of May of each year and end on the 30th day of the month 
of April following. 

ARTICLE XI 
WAIVER OF NOTICE 

ber meeting, an % s I call a special meeting of the members for consid- 

Any member or director may waive, in writing, any notice of meetings re- 

ARTICLE XI1 
AMENDMENTS 

These Bylaws may be altered, amended or repealed by the Board of Directors 
any regular or special Board meeting: PROVIDED, that the notice of the meet- 
ing, shall have contained a copy of the proposed alteration, amendment or re- 
peal or an accurate summary explanation thereof. 

ARTICLE XI11 
RULES OF ORDER 

Parliamentary procedure at all meetings of the members, of the Board of Di- 
rectors, of any committee provided for in these Bylaws and of any other com- 
mittee of the members or Board of Directors which may from time to time be 
duly established shall be governed by the most recent edition of Robert’s Rules 
of Order, except to the extent such procedure is otherwise determined by law 
or by the Cooperative’s Articles of Incorporation or Bylaws. 

quired to be given by these Bylaws. 
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Clarmnergy Cooperative@Ionthly Rates 
In order to keep our members informed, we are publishing the Clark Energy Cooperative monthly rates in effect as of this date. 

SCHEDULE A 81 B (Commercial, Industrial, 81 Power Service) 
Customer Charge 5.27 
All kwh .OB057 
More than 10 kw Demand 

All kwh .06176 
Demand Charge: 

$5.40 per kw 

Customer Charge 4.83 

Over 10 kw of billing demand 

Minimum Monthly Charge 
Single-phase Service 
Three-phase Service 

SCHEDULED: Time-of-Use Marketing Rate 
(ETS Heaters) 

Energy: 
All kwh 

5.27 
28.37 

.03653 . .. . . . . . 
Subject to off-peak usage as follows: 

Month Hours Applicable - E.S.T. 
, October thru April 1O:OO p.m. to 7:OO a.m. 

12:OO Noon to 5:OO p.m. 
May thru September 1O:OO p.m. to 1O:OO a.m. 

SCHEDULE E: Public Facilities 
Customer Charge 5.40 
All kwh .06786 

SCHEDULE G: General Power Service 
'1 '2 Industrial Time-of-Day 

Available to all commercial and industrial consumers for general 
power requirements with kilowatt (kw) demands of 1,000 kw or greater 
but less than 5,000 kw. 
Demand Charge $7.82 
Energy Charge: 

All kwh .03966 

SCHEDULE H: General Power Service 
*1 *2 Industrial Time-of-Day 

Available to all commercial and industrial consumers for general 
power requirements with kilowatt (kw) demands of 50kw or greater 
and less than 2,500kw. 
Rates 

Demand Charge $7.82 per kw per month 
Energy Chage ,03669 per kwh per month 

SCHEDULE J: Industrial High Load Factor 
Industrial Time-of-Day 

Available to all commercial and industrial consumers for general 
power requirements with kilowatt (kw) demands of 1,000 kw or greater 
but less than 5,OOOkw. 
Rates 

Demand Charge $5.80 per kw 
Energy Charge all kwh per month .02862 

Schedule L: General Power Service 
*1 

Demand Charge: 

Energy Charge: 

First 50 kw or less of billing demand $270.00 
Over 50 kw of billing demand $5.40 per kw 

All kwh .04390 
16A 

Schedule M. General Power Service 
*l *2 Industrial Time-of-Day 

Available to all commercial and industrial consumers for general 
power requirements with kw demands of 1,000 kw or greater but less 
than 5,000 kw. 
Rates 

Demand Charge: $8.23 per kw 
Energy Charge: .03966 
All kw 

SCHEDULE P: General Power Service 
*1 *2 

Demand Charge 
$2,700.00 

$5.40 per kw 
First 500 kw or less of billing demand 
Over 500 kw of billing demand 

Energy Charge 
All kwh .03576 

5.35 
SCHEDULE R: Residential 

Customer Charge 
All kwh ,06047 

SCHEDULE S: Outdoor Lighting - Security Lights 
175-Watt Mercury Vapor Lamp $5.48 per month 
(based on 70 kwh per month) 

SCHEDULE T: Outdoor Lighting Facilities 
Average Annual Average YonUlM 

Lam0 Ratlna Annual Rate per Lamp Energy Use per Lamp E n 6 ~  Use p e r m  

200 Watt $60.23 per year 800 kwh 67 kwh 
300 Watt $76.32 per year 1,200 kwh 100 kwh 
400 Watt $114.59 per year 1,848 kwh 154 kwh 

*1 POWER FACTOR ADJUSTMENT 
The consumer agrees to maintain unity power factors as nearly as 
practicable. Power factor may be measured at any time. Should such 
measurements indicate that the power factor at the time of this maxi- 
mum demand is less than 90%, the demand for billing purpose shall 
be the demand indicated or recorded by the demand meter, multiplied 
by 90% and divided by the percent power factor. 

2 DETERMINATION OF BILLING DEMAND 
The billing demand charge shall be the maximum kilowatt demand 
established by the consumer for any fifteen (15) minutes interval (ad- 
justed for power factor) in the following listed hours for each month: 

Hours Applicable for 
Month Demand Billing - EST 

7:OO a.m. to 12:OO Noon 
5:OO p.m. to 1O:OO p.m. 

1O:OO a.m. to 1O:OO p.m. 

October thru April 

May thru September 

Demand outside the above hours will be disregarded for billing 
purpose. 
NOTE: All monthly kilowatt-hour usage shall be subject to plus or 
minus an adjustment per kwh determined in accordance with the "Fuel 
Adjustment Clause." The above rates are published for information 
purposes only. If additional facts are needed, please contact Clark 
Energy Cooperative Headquarters office. 

.. . . .  . -. ~ .. . .. . .. 



Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc 
P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY. 40392 0748 

Dirnitri Vaughn Taylor 
P. 0. Box 4242 
1220 Enterprise Drive 
Winchester, KY. 40391 

Honorable Patrick F. Nash 
Counsel for Dimitri Taylor 
112 North Upper Street 
Lexington, KY. 40507 

RE: Case No. 1999-513 

COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

21 1 SOWER BOULEVARD 
POST OFFICE BOX 61 5 

FRANKFORT, KY. 40602 
(502) 564-3940 

April 28, 2000 

We enclose one attested copy of the Commission’s Order in 

the above case. 

Sincerely, w**w Stephanie Be 1 

Secretary of the Commission 

SB/hv 
Enclosure 



In the Matter of: 

COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

DIMITRI VAUGHN TAYLOR ) 
) 

COMPLAINANT ) 
1 

V. ) 
) 

CLARK ENERGY COOPERATIVE, INC. ) 
) 
) 

DEFENDANT ) 

CASE NO. 99-513 

O R D E R  

Upon motion of both parties and being otherwise sufficiently advised, the 

Commission HEREBY ORDERS that: 

1. The hearing previously scheduled for May 2, 2000 is cancelled. 

2. The Commission reschedules the hearing for June 1, 2000 at 9:00 a.m., 

Eastern Daylight Time, in Hearing Room 1 of the Commission’s offices at 211 Sower 

Boulevard, Frankfort, Kentucky, and the hearing shall continue until completed. 

3. The Commission also extends for 30 days the relevant dates for 

completing discovery . 

Done at Frankfort, Kentucky, this 28th day of April, 2000. 

By the Commission 
ATEST: 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

D M T R I  VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

MOTION FOR EXTENSION OF TIME TO 
FILE VERIFIED WITNESS TESTIMONY 

Comes the complainant, Dimitri Vaughn Taylor, by counsel, and respecthlly requests an 

extension of time to file his Verified Witness Testimony. 

In support of this motion, complainant states that pursuant to the Commission’s Order 

dated March 4, 2000, complainant served upon defendant 29 Interrogatories and 10 Requests for 

Production of Documents. As of the date of this motion, the undersigned has received no 

responses to the discovery requests. 

Pursuant to the Commission’s Order dated February 25, 2000, testimony of witnesses at 

the hearing is limited to what is contained in their pre-filed verified testimonies. The undersigned 

cannot prepare complete and relevant verified testimonies until he has received the requested 

discovery. Thus, the undersigned requests an extension such that the verified testimony of his 

witnesses can be filed one week after the undersigned’s receipt of discovery responses. 

1 



c 

CERTIFICATE OF SERVICE 

Respecthlly submitted, 

/!/AC 
PATRICK F. NASH 

1 12 North Upper Street 
Lexington, Kentucky 40507 

(606) 254-3232 

ATTORNEY FOR COMPLAINANT 

I, the undersigned attorney, do hereby certifL that at true and correct copy of the 

foregoing pleading was served by mail on this day of &P ' ,2000 to: 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P 0 Box 748 
Winchester, KY 40392 

2 

/ I 

/ - -RICK F. NASH 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION b, 

CASE NO. 99-513 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR COMPLAINANT 

vs . MOTION FOR EXTENSION OF TIME IN 
WHICH TO ANSWER, TO SUBMIT DIRECT TESTIMONY, 

AND FOR RESCHEDULING OF HEARING DATE 

CLARK ENERGY COOPERATIVE, INC. DEFENDANT 

* * * * * * * *  

Comes now the defendant, Clark Energy Cooperative, Inc., 

and, after having contacted Patrick Nash, the attorney for the 

complainant, Dimitri Vaughn Taylor, and herein files this Motion 

for Extension of Time in which to answer the Interrogatories and 

Request for Production of Documents, the filing of the direct 

testimony of each witness expected to be called, and for 

rescheduling of the hearing. In support of said Motion, the 

defendant states as follows: 

1. On or about April 7, 2000, the complainant's counsel 

sent Interrogatories and Request for Production of Documents to 

Overt L. Carroll, President of Clark Energy Cooperative, Inc. No 

Interrogatories or Request for Productions of Document were 



forwarded to Robert L. Rose, Grant, Rose & Pumphrey, 51 South Main 

Street, Winchester, Kentucky 40391, attorney for defendant. 

2. On or about April 12, 2000, Robert L. Rose was faxed 

copies of the Interrogatories by an employee of Clark Energy. Upon 

receipt of the Interrogatories, Robert L. Rose attemptedto contact 

Shannon Messner, the appropriate person to provide answers to the 

Interrogatories and Request for Production of Documents. Mr. Rose 

was advised at that time that Mr. Messner had been hospitalized as 

a result of surgery he underwent at St. Joseph Hospital in 

Lexington, Kentucky. Mr. Rose was advised that Mr. Messner would 

be returning to the office on Monday, April 17, 2000. 

3. On April 17, 2000, Mr. Messner was contacted and 

provided to Clark's attorney the information necessary to respond 

to said Interrogatories. Prior to the completion of said 

Interrogatories and execution of the verification by Shannon 

Messner, Shannon Messner was sent back to the hospital for 

additional tests and possible surgery regarding complications 

arising from his previous surgery. Mr. Messner's series of tests 

were to attempt to resolve a 95% blockage of his esophagus. 

4 .  Upon receipt of the information concerning Mr. 

Messner's condition, the defendant contacted the Public Service 

Commission to request an extension and contacted Patrick Nash to 

request an extension. After speaking with Mr. Nash, the parties 



have agreed as follows: Clark Energy shall have an additional ten 

days from Wednesday, April 2000, in which to answer the 

Interrogatories and Request for Production of Documents and file 

the direct testimony, and the complainant, by and through counsel, 

shall have an additional five (5 )  days after the receipt of the 

Answers to Interrogatories and Request. for Production of Documents 

to file his direct testimony. As a result of the extension of time 

in which to answer, the parties respectfully request that the 

Public Service Commission reschedule the hearing originally set for 

May 2, 2000 to a time more appropriate to handle this matter. 

Respectfully submitted, 

GRANT, ROSE 8 PUMPHREY 
51 South Main Street 
Winchester, Kentucky 40391 
Telephone: (606) 744-6828 

By : 
Robert L. dose 

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

This is to certify that the foregoing Motion for 

Extension of Time in Which to Answer and for Rescheduling of 

Hearing Date has been served by mailing a true and correct copy of 

same to Patrick F. Nash, 112 North Upper Street, Lexington, 

Kentucky 40507, on t L -  , , - ~ - ~ ~  ~ 

Of Counsel for befendant 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CASE NO. 99-513 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR 

vs . 

CLARK ENERGY COOPERATIVE, INC. 

* * * * * * * *  

COMPLAINANT 

DEFENDANT 

This matter having come before the Commission on the 

defendant's Motion for Extension of Time in Which to Answer and for 

Rescheduling of Hearing Date, the Commission having reviewed said 

Motion, having reviewed the record, and being otherwise 

sufficiently advised; 

IT IS HEREBY ORDERED that the defendant, Clark Energy 

Cooperative, Inc. , shall have an additional ten (10) days until May 

1, 2000 in which to submit its Answers to Interrogatories and 

Request for Production of Documents. The complainant, Dimitri 

Vaughn Taylor, shall have five ( 5 )  days after receipt of the 

defendant's Answers to Interrogatories and Request for Production 

of Documents and defendant's direct testimony to file complainant's 

direct testimony, and the hearing previously scheduled for May 2, 
2000 is hereby rescheduled for the day of , 2000. 



Done at Frankfort, Kentucky, this day of April, 

2000. 

PUBLIC SERVICE COMMISSION 

ATTEST : 

EXECUTIVE DIRECTOR 



COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

21 1 SOWER BOULEVARD 
POST OFFICE BOX 61  5 

FRANKFORT, KY. 40602 
(502) 564-3940 

March 14, 2000 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, InC 
P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY. 40392 0748 

Dimitri Vaughn Taylor 
P. 0. Box 4242 
1220 Enterprise Drive 
Winchester, KY. 40391 

Honorable Patrick F. Nash 
Counsel for Dimitri Taylor 
112 North Upper Street 
Lexington, KY. 40507 

RE: Case No. 1999-513 

We enclose one attested copy of the Commission's Order in 

the above case. 

Si 

Stephanie Bell 
Sec?etary of the Commission 

SB/sa 
Enclosure 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMlSSiC J 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR 1 
) 

COMPLAINANT ) 
1 

) 
CLARK ENERGY COOPERATIVE, INC. 1 

) 
DEFENDANT ) 

V. ) CASE NO. 99-513 

O R D E R  

On February 25, 2000, the Commission issued its procedural Order in this 

matter. Upon the motion of Complainant and good cause having been shown, the 

Commission finds that changes should be made to the schedule set forth in its 

February 25, 2000 Order. 

IT IS THEREFORE ORDERED that: 

1. The formal hearing in this matter originally scheduled for April 4, 2000 is 

rescheduled to May 2, 2000 at 9:00 a.m., Eastern Daylight Time, in Hearing Room 1 of 

the Commission’s offices at 21 1 Sower Boulevard, Frankfort, Kentucky, and shall 

continue until completed. 

I 
I 

2. On or before April 7, 2000, each party may serve upon any other party an 

initial request for production of documents and written interrogatories to be answered by 

the party served within 10 days of service. 



3. On or before April 19, 2000, each party shall file with the Commission in 

verified form the direct testimony of each witness that it expects. to call at the formal 

hearing. 

4. On or before April 26, 2000, each party shall file with the Commission in 

verified form the testimony of each rebuttal witness that it expects to call at the formal 

hearing. 

5. All provisions of the Commission’s Order of February 25, 2000 that do not 

conflict with this Order remain in effect. 

Done at Frankfort, Kentucky, this 14 th  day o f  March, 2000. 

By the Commission 

ATTEST: 

Executivrnrector 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, 

V. 

CLARK ENERGY COOPERATIVE, INC., 

COMPLAINANT, 

CASE NO. 99-5 13 

DEFENDANT. 

ENTRY OF APPEARANCE 

Comes Patrick F. Nash, the undersigned attorney, and hereby enters his appearance as the 

representative of complainant Dimitri Vaughn Taylor. 

Respecthlly submitted, 

PATRICK F. NASH / 112 North Upper Street 
Lexington, Kentucky 40507 

(606) 254-3232 

ATTORNEY FOR COMPLAINANT 

CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certifl that at true and correct copy of the 

foregoing pleading was served by mail on this 3 day of #n.& , 2000 to: 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P 0 Box 748 
Winchester, KY 403 92 

1 

/ PATRICK F. NASH 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR, COMPLAINANT, 

V. CASE NO. 99-5 13 

CLARK ENERGY COOPERATIVE, INC., DEFENDANT 

MOTION FOR CONTINUANCE 

Comes the complainant, by counsel, and respecthlly requests a 30 day continuance of all 

the scheduling deadlines set forth in the Order of February 25, 2000. 

In support of this motion, the undersigned attorney states he is currently involved in a 

federal criminal trial in Covington, Kentucky that began on February 28,2000 and is scheduled to 

end on March 10, 2000. Thereafter, the undersigned will be involved in a federal criminal trial in 

Lexington, Kentucky scheduled to begin March 13, 2000 and end on March 15,2000. Because 

of these preexisting (and ongoing) trials, the undersigned is unable to prepare initial requests for 

production of documents on or before March 10,2000 and, because of the inability to conduct 

discovery, would thereafter be unable to comply with the hrther deadlines set forth in the order. 

The undersigned respecthlly requests that all deadlines be extended for 30 days. 

Respecthlly submitted, 
/-----7 

I 

PATaCK F. NASH 
112 North Upper Street 

Lexington, Kentucky 40507 

ATTORNEY FOR COMPLAINANT 
(606) 254-3232 



CERTIFICATE OF SERVICE 

I, the undersigned attorney, do hereby certifjr that at true and correct copy of the 

+ 2000to: 
foregoing pleading was served by mail on this a d a y  of 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P 0 Box 748 
Winchester, KY 40392 

2 



COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

21 1 SOWER BOULEVARD 
POST OFFICE BOX 61 5 

FRANKFORT, KY. 40602 
(502) 564-3940 

February 25, 2000 

Overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 
P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY. 40392 0748 

Dimitri Vaughn Taylor 
P. 0. Box 4242 
1220 Enterprise Drive 
Winchester, KY. 40391 

RE: Case No. 1999-513 

We enclose one attested copy of the Commission's Order in 

the above case. 

Sincerely, 

Secretary of the Commission 

SB/sa 
Enclosure 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR ) 
) 

COMPLAINANT ) 
) 

) 
CLARK ENERGY COOPERATIVE, INC. ) 

) 
DEFENDANT ) 

V. ) CASE NO. 99-513 

O R D E R  

Defendant having answered the complaint and the Commission finding that 

issues of fact are in dispute and that a procedural schedule should be established to 

ensure the prompt resolution of this matter, IT IS HEREBY ORDERED that: 

1. A formal hearing in this matter shall be held on April 4, 2000 at 9:00 a.m., 

Eastern Daylight Time, in Hearing Room 1 of the Commission's offices at 21 1 Sower 

Boulevard, Frankfort, Kentucky, and continuing until completed. 

2. Each party may, on or before March 10, 2000, serve upon any other party 

an initial request for production of documents and written interrogatories to be answered 

by the party served within 10 days of service. 

3. On or before March 22, 2000 each party shall file with the Commission in 

verified form the direct testimony of each witness that it expects to call at the formal 

hearing. 



4. On or before March 28, 2000, each party shall file with the Commission in 

verified form the testimony of each rebuttal witness that it expects to call at the formal 

hearing. 

5. Direct examination of witnesses shall be limited to the authentication and 

No summarization of written testimony by the adoption of that written testimony. 

witness shall be permitted. 

6. Witnesses who have filed written direct and rebuttal testimony shall 

present that testimony at the same sitting. Opposing parties may cross-examine such 

witnesses on both direct and rebuttal testimonies. 

7. 

8. 

No opening statements shall be made at the hearing in this matter. 

Any party may within 15 days of the filing of the hearing transcript with the 

Commission submit a written brief. Briefs shall not exceed 25 pages in length. 

9. Copies of all documents served upon any party shall be served on all 

other parties and filed with the Commission. 

IO. Motions for extensions of time with respect to the schedule herein shall be 

made in writing and will be granted only upon a showing of good cause. 

11. To be timely filed with the Commission, a document must be received by 

the Secretary of the Commission within the specified time for filing except that any 

document shall be deemed timely filed if it has been transmitted by United States 

express mail, or by other recognized mail carriers, with the date the transmitting agency 

received said document from the sender noted by the transmitting agency on the 

outside of the container used for transmitting, within the time allowed for filing. 

12. Service of any document or pleading shall be made in accordance with 

Administrative Regulation 807 KAR 5001 , Section 3(7), and Kentucky Civil Rule 5.02. 

-2- 



13. As the Complainant bears the burden of proof in this matter, his failure to 

appear at the formal hearing and to present proof in support of his complaint may result 

in the dismissal of his complaint with prejudice. 

14. The failure of Defendant to appear at the formal hearing may result in the 

entry of an Order granting the Complainant’s requested relief. 

Done at Frankfort, Kentucky, this 2 5 t h  day o f  February, 2000. 

By the Commission 

ATTEST: 

Executivmrector 



, 

W 
C O O P E R A T I V E  

-- - 

A Touchstone Energy" Partner &b - 

January 28,2000 

Mr. Martin Huelsmann 
Executive Director 
Kentucky Public Service Commission 
730 Schenkel Lane 
P.O. Box 615 
Frankfort, KY 40602-061 5 

RE: Case No. 1999-51 3: Vaughn Taylor Complaint 

Dear Mrl Huelsmann, 

and case filed against Clark Energy. A copy of Clark's response and all supporting documentation has 
been forwarded to Mr. Taylor. 

Enclosed is our attested response and supporting documentation for the above referenced complaint 

Please contact me if you have any questions or need additional information. 

Since rely, 

President & CEO 

Enclosure 

Cc: Dimitri Vaughn Taylor 
P.O. Box 4242 
1220 Enterprise Drive 
Winchester, KY 40391 

2640 Iron Works Road P.O. Box 748 e Winchester, Kentucky 40392 0 Tel. (606) 744-4251 e 1-800-992-3269 e Fax (606) 744-4218 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR 1 
) 

COMPLAINANT 1 
1 

1 
CLARK ENERGY COOPERATIVE, INC. 1 

1 
DEFENDANT 1 

V. 1 CASE NO. 1999-51 3 

RESPONSE TO PSC ORDER DATED JANUARY 21.2000 

This is Clark Energy's response to a Public Service Commission (PSC) order dated January 21,2000 

regarding Case No. 1999-51 3 outlining Vaughn Taylor's complaint about electric service availability. Mr. 

Taylor owns a campsite on the banks of the Kentucky River near the Clark-Fayette County line. He first 

inquired by telephone about the availability of electric service at the site May 28,1997. Scott Sidwell, 

Clark's Operations Superintendent, first spoke with Taylor and stated electric service should be available 

per our normal policies and practices pending a field investigation by Clark's engineering personnel and 

Taylor meeting all normal requisites for service. Mr. Sidwell was unsure of Taylor's exact location and he 

passed along Taylor's phone inquiry to Clark's engineering personnel. Engineering personnel received 

Taylor's inquiry the same day. 

After an exchange of messages to schedule an appointment, Todd Peyton from Clark's engineering 

group finally met with Mr. Taylor on June 9, 1997. The meeting was scheduled at a local country store 

since Mr. Taylor explained the only access to his campsite was by boat on the river. Peyton and Taylor 

visited a neighboring property about a mile away from the campsite providing the closest access by foot 

that Taylor sometimes crossed with the neighbor's permission in lieu of access by boat. Taylor expressed 

plans to build a road into the campsite during this meeting although he had not worked out the routing. 

He also stated that remnants or parts of a very old power line could still be seen at the campsite coming 

in from another direction. Taylor said the line was apparently abandoned many years ago with several 

poles and line down in a right-of-way long since reclaimed by nature. He said the old abandoned power 
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line apparently came down the bluffs and cliff line overlooking the banks of the river. All parties agreed 

no access was available via the route of the old abandoned power line and that new construction would 

be required to extend service to Taylor's campsite. A new power line necessary to extend service was 

agreed to follow Taylor's planned road into the campsite area where he intended to build a cabin. The 

June gth meeting ended at this point pending Taylor's development of his road and construction started on 

the cabin. A future meeting was agreed to be arranged after Taylor built his road. Clark personnel would 

then begin planning a new power line along the road per our tariffed policies and practices. 

Follow-up phone conversations occurred July 2, 1997 and September 27, 1999 regarding Taylor's 

development of the road and campsite. Clark's records indicate a meeting was still pending July 2, 1997 

with Taylor and his neighbors to discuss his plans for a road and our plans to build a power line along the 

road. Negotiations between Taylor and his neighbor for a road into the campsite apparently broke down 

after July 2, 1997 and Taylor again called September 27, 1999 about his plans at the campsite. He made 

a request that Clark use poles from the abandoned power line he described June 9,1997 to be down and 

said he planned to obtain building permits from Clark County planning and zoning authorities. A copy of 

the job order recording Mr. Taylor's initial phone inquiry dated May 28, 1997 and brief notes of the other 

calls is enclosed. Shannon Messer, Clark's System Engineer, had previously spoken with Taylor on more 

than one occasion about his plans for a road into the campsite and our plans for a new power line along 

the road. Messer informed Taylor that Clark required reasonable access to the campsite for trucks and 

equipment needed for construction and subsequent operations and maintenance. Messer explained that 

Clark could build a power line given reasonable access, but we would not build a road needed for power 

line construction that Taylor would subsequently use for access to the campsite. 

Mr. Messer's last series of phone conversations with Mr. Taylor and his father occurred during October 

1999. Messer again discussed the issue of reasonable access needed for trucks and equipment. Taylor 

and his father described how there existed no access to the property other than by boat and of their plans 

to airlift building materials for a cabin and/or a mobile home to the campsite. Messer explained to Taylor 

and his father during these conversations that aside from reasonable access to the campsite, Taylor had 

to obtain the proper building permits from local planning and zoning authorities. He also explained health 

departments require approved septic or sewage permits before an electrical inspection can be issued. To 

date, Taylor has not developed a road into the campsite he said would be built, started cabin construction 

2 



or installed a mobile home, obtained a required zoning and/or building permit, obtained a required health 

department permit for an approved septic system or any electrical inspection. 

Messer inspected the area of the abandoned power line after phone conversations with Taylor and his 

father in October 1999. Messer found remains of a power line constructed to the campsite many years 

ago for an old homestead on the Kentucky River near the Clark-Fayette County line. Only a hearth and 

chimney from the old homestead remains today. Portions of an old power line were apparently retired in- 

place nearly thirty years ago since no road access was then or is now available to trucks and equipment. 

Nature has reclaimed all of the original power line right-of-way except for the first 850 feet of old power 

line accessible by open field at the location of the nearest neighbor over one-half mile away. Clark's line 

personnel had no indication that an old power line was retired in-place since no conductor or poles were 

readily visible from the edge of the field. Messer confirmed that no access was available for trucks and 

equipment and that no part of the old abandoned power line was intact or could be used for electric 

service. He also determined that what little remained of the abandoned power line from the edge of the 

nearest neighbor's field down to the river represented a potential hazard to hikers and rock climbers. 

Contract labor was subsequently scheduled to remove all remaining remnants of the old line by hand 

since no access was available for equipment. Taylor recently filed a complaint with the Division of Water 

alleging Clark improperly disposed of abandoned materials. Enclosed is a copy of correspondence and 

supporting documentation to the Kentucky Division of Water satisfying their investigation. 

The heart of Mr. Taylor's complaint against Clark is that we informed him new electric service would 

be extended to the campsite under any or all conditions and circumstances as a precondition to buying 

property. Specifically, Taylor alleges he relied on Clark's "ironclad" assurance of electric service prior to 

him making a commitment to purchase property and take possession of the deed. Courthouse records of 

this transaction, however, do not support Taylor's claim. Enclosed is a copy of Taylor's deed transaction 

that predates the enclosed copy of the job order recording Taylor's first phone inquiry. Clearly, Mr. Taylor 

purchased the property before he contacted Clark. 

Another issue raised in Taylor's complaint is that Clark systematically raised the bar on requisites for 

electric service. Clark personnel informed Taylor about our need to build new electric service along his 

planned road to the campsite at the June 9, 1997 meeting. We informed Taylor of Clark's readiness to 

build a new power line for electric service per our tariffed policies and practices, but that Clark could not 

3 



reasonably satisfy a request for service without access under any circumstances. PSC administrative 

regulation 807 KAR 5006, Section 14(c) clearly states a utility may refuse service when customers refuse 

or neglect to provide reasonable access to their premises for installation, operation and maintenance of 

utility facilities and meter reading. Our view is that installation, operation and maintenance of a power line 

and reading of a customer's meter is not reasonable if access is only by boat and no access is available 

for our trucks and equipment. Clark can build a new power line needed for electric service per tariffed 

policies and practices given reasonable access, but we cannot at the same time provide Taylor a road 

needed for line construction that he would subsequently use for access to the campsite. The enclosed 

photographs illustrate a few of the access problems presented by bluff and cliff areas originally traversed 

by old abandoned power line. 

Similarly, PSC administrative regulation 807 KAR 5006, Section 14(e) states that a utility may refuse 

service if customers do not comply with state and local codes and/or administrative regulations pertaining 

to electric service. As previously discussed, Taylor has yet to obtain all locally required building permits 

and health department permits for an approved sewage or septic system. A copy is enclosed of the July 

30, 1999 notice from the Kentucky Department of Housing to all electrical inspectors and utilities outlining 

our requirements to meet the provisions of KRS 21 1.350, i.e. the "straight pipe law". Mr. Taylor may be 

able to obtain a permit from the Division of Water, but he is still required under the law to obtain all proper 

permits from state and/or local health departments. A permit from the health department approving his 

septic system is required before an electric inspection permit can be issued. Taylor has not constructed a 

residence or installed a mobile home because he has not satisfied all state and local requirements and 

not because Clark has failed to provide him electric service. All customers are required to obtain the 

necessary permits required by local and/or state authorities and satisfy all pertinent PSC administrative 

regulations prior to Clark extending electric service per our tariffed line extension policies and practices. 

ATTEST: 

overt L. Carroll 
President & CEO 
Clark Energy Cooperative, Inc. 

4 
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1997, by and between -+v THIS DEED tiia(1e ant1 entered into this 22. day of 
.lohi1 W. Stir, Jr., a single person of 18893 County Road U8, Gulf 
("Grantor") and Dimitri Vaughn Taylor, a single person of 912 Wishbone Circle, Lexington, 
Fayette County, Kentucky 40502 ("Grantee"). 

ores, Alabama 36542, 

WITNESSETH that for in consideration of the sum of Six Thousand Dollars ($6,000.00), 
tlie receipt of which is hereby acknowledged, the Grantor has BARGAINED and SOLD and by 
these presents does hereby GRANT and CONVEY tinto the Grantee, his heirs and assigns forever 
in fee simple, all that certain real property located in Clark County, Kentucky, and more 
particularly described as follows: 

All that  certain tract of land with improvements thereon lying and 
begin the County of Clark, State of Kentucky, and located about 
eight (8) miles southwest of Winchester on tlie north side of the 
Kentiicky River at  the Mouth of Joiiett Creek, and more 
particiilarly t1escril)ed as follows: 

I 

Beginning a t  a point in the center of Joiiett's Creek, said point bears N 33" 
27' W 20 0 feet from 36-inch sycamore on the south bank of said Creek, a 
corner to Goebel Snowden and J.A. Stevens; thence with said Stevens 

\ down the center of Jouett's Creek as it meanders N 57" 55' E 17.0 feet; N 
5 1" 00' E 75 0 feet; N 33" 30'  E 165.8 feet; N 37 " 41' E 49.0 feet; S 54" 

j 
I _ _  _ _  _ _ - -  nnt-p-qcl q c . n_.~,n-.rrr,_"-.~rr.---n-r---.------- - - 



BOOK 344 

I 

FRGE I19 

WARRANTS GENERALLY the title to said property. 

Provided, hobever, that there is excepted from the foregoing warranty and covenants the 
I I following: 

1. 

2. 

The restrictive covenants of record in the Clark County Clerk's Ofice. 

All conditions and/or restrictions, if any, affecting the property herein conveyed 
and contained on any plat of record in the aforesaid Clerk's Ofice. 

3 .  Zoning and building restrictions, regulations, and ordinances, if any. 

4. Easements and rights-of-way of whatsoever nature and kind reserved and recorded 
in the aforesaid Clerk's Ofice. 

5 .  All ad valorem taxes assessed upon and against the above described real property 
for the current year 1997, and all subsequent taxes and assessments, all of which the Grantee 
assumes and agrees to pay, 

The foregoing Deed was acknowledged before me this =day of , 1997, 
by John W. Stir, a single person, the Grantor. 
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BOOK 3 4 4  P R G E  120 

GRANTOR: 

I STATEOF C& L: 

COUNTY OF _/-22 &b<- \ 

i 
The foregoing was subscribed and sworn to before me this 3]@&y of h &A&k 
~y commission expires: ..?- 3 / 

1997, by John W. Stir, the Grantor. 

- 
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COMMONWEALTH OF KENTUCKY 
DEPARTMEST OF HOUSING, 

BUILDINGS AND CONSTRUCTION 
1017 U.S. HIGH\\'.&)' 127s. BAS I 

FRANKFORT. KEh'UCKY 4ohol-43?1 
(502 I 561-8044 

FAX (502) 5b4-6799 

July 30, 1999 

N O T I C E  

TO: 

FROM: Charles A. Cotton, Commissioner 
Department of Housing, Buildings 

And Construction 

Certified Electrical Inspectors and Utility Companies 

IN RE: Compliance with Senate Bill 18 

As you know, KRS 21 1.350 ("the straight pipe bill") was enacted in 1998 to assure that adequate 
sewage treatment is provided before a building can be occupied. The legislation focused on the 
fact that utility companies required approval of wiring installations before electricity is supplied. If 
property owners need electricity, they will go to the health department to comply with sewage 
treatment laws. 

Following up on the directive from the legislature, ,.the adminispative requlation_governing_the.- 
activities of certified electrical inspgctors has been amended . to conform . with ... the - -. -.. intent of the law. 
Thus, the electrical inspectors are required to_wLhh.o!d -- formal approval of wiring .- installations in .. 
unsewered rurarareas .- where there is- ...n 0.1ocaI building code .. inspection . .. program until the health . 
department has-issued a notice of release . on the septic __. - .. - . . . tank . . application. 

Under the regulation, as amended, the inspector will make inspections at the request of the 
electrical contractor and will place the green sticker on the equipment indicating that the wiring 
system has been inspected in accordance with the National Electrical Code. The placement of 
the green sticker will verify that the electrical contractor has satisfactorily completed his 
installation and compensation for his services should not be delayed. The inspector cannot 
formally or inforgaily inform @-utilly_ that hook-up is appropriate until he can complete the 
department's certificate of compliance dosgment, including on ithFnurnDer-thFh3afih' 
'department's "notice of releass;. 

A copy of the amended regulation is enclosed for your information. Each inseector will be held 

-.-- 

~ c_____-----.... 

--- --- 

e regulation and failure to do so may result TsuspensioX-or- ____ - _---._.__..__c 

rity to make spections. 
+? __...... .. 

J.. . -  



Of course, the effectiveness of the law depends upon the utility company's adherence to the 
policy that, even if it is informed that a ween s t i c k e L h a s . d , J ~ ~  supply eithei 
temporary or permanent electrical service to anv property unless andy ntil-the Certificate of - 
Compliance document has been issued by the certified electrical inspection. 

If you have any questions or comments, please do not hesitate to call the Department. 

- 
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CLARK - ENER& 
C O O P E R A T I V E  

A Touchstone Energy' Parrner @! 

Janwmy 14,2000 

Ms. Barbara Risk 
Commonwealth of Kentucky 
Division of Water 
Frankfort Regional Office 
643 Teton Trail 
Frankfort, KY 40601 

RE: Vaughn Taylor Complaint 

Dear Ms. Risk, 

Per your request, we have investigated the complaint against Clark Energy filed by Vaughn Taylor with 
the Division of Water and find no basis in fact supporting his allegations. Mr. Taylor owns a campsite on 
the banks of the Kentucky River near the Clark-Fayette County line. A power line was constructed to the 
campsite area many years ago to an old homestead. Only a hearth and chimney from the old homestead 
remains today. Remnants of an old power line were apparently retired in-place nearly thirty years ago 
since no road access was then or is now available to trucks and equipment. Nature has reclaimed all of 
the original power line right-of-way except for the first 850 feet of old power line accessible by open field 
at the location of the nearest neighbor over one-half mile away. Clark's line personnel had no indication 
that an old power line was retired in-place since no line conductor or poles were readily visible from the 
edge of the field. 

Shannon Messer, Clark's System Engineer, inspected the area in October 1999. He determined that 
remnants of the old power line extending from the edge of the nearest neighbor's field down to the river 
represented a potential hazard to hikers and rock climbers. Contract labor was subsequently scheduled 
to remove all remaining remnants of the old line by hand since no access was available for equipment. 
Any-old poles not already down were cut down and abandoned. None were abandoned in a flood plain. 
Old power line conductor readily accessible from the ground, pole hardware and a 1.5 kVA transformer 
were removed and checked into Clark's warehouse facilities late-October 1999. We believe conductor 
reported by Mr. Taylor was removed by another party from treetops and branches, not accessible to our 
contract crews, and abandoned at the campsite. We visited the campsite again on January 12, 2000 and 
removed the power line conductor reported by Mr. Taylor. 

An old 1.5 kVA transformer is rarely found today. So, the transformer removed from the campsite area 
was indeed a unique unit to track among other units slated for proper disposal during the next scheduled 
shipment. This transformer was shipped for testing and proper disposal November 11, 1999. Enclosed is 
documentation illustrating when the transformer was shipped and test results showing the transformer did 
not represent an environmental concern. After your visit to our office January 1 3'h, Mr. Messer received 
photographs taken by Clark's field personnel of the Taylor campsite after the reported line conductor was 
removed on January lZth.  Enclosed are copies of the photographs illustrating that all line conductor has 
been removed from Mr. Taylor's campsite. 

, .  , I . .  



Please let me know if you have any questions or need additional information. 

Sin cere I y , 

overt Carroll 
Presideqt & CEO 

Enclosure 



I Mfg W A  Type 
Barcode Number Serial Number PCB RF.S. Weight TID 

(Kg) PIC ( I f b o w 4  Date 



CLARK ENEKGY 

1 1 ! 12!9'J 
I 1 !I 2!49 
I I I 12/33 
11:12/39 
I I / I  2/99 
I 142/99 
11/12/99 
1 I1 I ??I!) 
I l/l2/!)9 
Il/lYO9 
I I !I 2/99 
I I !I 2/99 
I 111 2/99 

86360 !)93 I IS I 1/22/99 
I 
I 
4 

!I7 I 
3R 

I 
I 
3 
1 
I 
I 
I 

2 5  
I 
4 
I 
I 
I 
1 
2 
4 
I 

367 
4 0 

4 
3 

3 7 
I 

121 1/99 
I1:16/99 
11/16/99 
I 1 !I 7/99 
I I :I 7/99 
I l!l6/9Y 
131 1/99 

1 l l l m 9  
I If I7/!)9 
I I !I 6/99 
I 1/16/99 
I 111 7/99 
I1/16/9? 
I 1 / I  7/93 
121 1/99 
I21 1 /9Y 
I li16!99 
I ii17/9!J 
12/ I/!)O 
12: 1/99 
I1/16!99 
I1/16/99 
1 I!l7/9!) 
11;18/99 
121 1/05 
I I il6:99 
11:16199 
12! I;?? 

86160 
XG360 
86360 
86360 
36360 
86360 
863(;(1 
86360 
86360 
86 3 G (1 

86360 
86760 
86360 
86360 
ti6360 
$6260 
86360 
86360 
86360 
86 360 

!)93 I 
973 I 
!)93 I 
Y!)3 I 
!I93 I 
993 I 



Image01 .jpg 

I I 



I mag@? e j pg 



I mage03. j pg 



r. ” 



ImagsQ5, j pg 



I mage06. j pg 





r-- a 



e 

I mag e09 @j pg 



I 

I 

Image1 0.jpg 



e 



Image1 2,jpg 



. .  



e 



. " '  

I 

Image1 5.jpg 



COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 
FRANKFORT, KY. 40602 

(502) 564-3940 

January 21, 2000 

Overt L. Carroll 
President/General Manager 
Clark Energy Cooperative, Inc. 
P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY. 40392 0748 

Dimitri Vaughn Taylor 
P. 0. Box 4242 
Winchester, KY. 4 0 3 9 1  

RE: Case No. 1999-513  

We enclose one attested copy of the Commission's Order in 

the above case. 

Sincerely, 

Secretary of the Commission 

SB/sa 
Enclosure 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

DlMlTRl VAUGHN TAYLOR 1 
) 

COMPLAINANT ) 
) 

) 

) 
DEFENDANT ) 

V. ) CASE NO. 99-513 

CLARK ENERGY COOPERATIVE, INC. ) 

ORDER TO SATISFY OR ANSWER 

Clark Energy Cooperative, Inc. ("Clark Energy") is hereby notified that it has been 

named as defendant in a formal complaint filed on December 21 , 1999, a copy of which 

is attached hereto. 

Pursuant to 807 KAR 5:001, Section 12, Clark Energy is HEREBY ORDERED to 

satisfy the matters complained of or file a written answer to the complaint within 10 days 

from the date of service of this Order. 

Should documents of any kind be filed with the Commission in the course of this 

proceeding, the documents shall also be served on all parties of record. 

Done at Frankfort, Kentucky, this 2 1 s t  day o f  January, 2000. 

By the Commission 

ATTEST: 
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DEc# 2 1  7999 
- 

COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

/ In the matter of 

1 
1 

COMPLAINANT ) 
1 

RE(=+rJ-$ - J'b 
'-1 ;1 (Your Full Narn 1 

\,tC 2 3 1999 

The complaint of f respectfully shows: 

(Your Address) 

( I h k  b(ccc- 
(Name of Utility) 

60 a W 7 w  ~ , ~ c ~ - c , s ~ & r  &p "/03q/ 
(Address of Utility) 

(Describe here, attactkg a d d i t i o n d  if ;ece&ry, 

/ 

C A Y  D L . f C & J f l ~  rum e r-t3/ 1 
That: ' 

lY& fA ls Ire( fi/m-t- jo 
the specific adfully and clearly, 'or facts that are the reason 

Continued on Next Page 
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ADDENDUM 

Before I bought the property checked with the RECC and was told it would be no 
problem to provide me with electric service. Electric service for the preexisting 
home was all in tact, poles, transformer and wires. After I bought the property, 
was told to get a building permit. In order to get a building permit I had to contact 
Frankfort. Frankfort approved the composting toilet, then referred to Division of 
Water concerning gray water. The Division of Water, Kentucky River Authority, 
is willing to issue a permit for $500.00. Called the RECC and told them I am on 
my way to pay the $500.00 and obtain permit. The next day the RECC went out 
to my property and cut the poles and retired the line. Enclosed pictures show 
that poles, equipment, transformer and wires are still lying on the ground and in 
the creek. I need electricity at this location to proceed with building I my 
residence. 



c 

* 

Page 2 of 2 

Dated at k h d ~  . d e r  , Kentucky, this 1-7 day 
(Your City) 

(Name and address of attorney, if any) 



COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 
FRANKFORT, KY. 40602 

(502) 564-3940 

January 5, 2000 

Overt L. Carroll 
President/General Manager 
Clark Energy Cooperative, Inc. 
P. 0. Box 748 
2640 Ironworks Road 
Winchester, KY. 40392 0748 

Dimitri Vaughn Taylor 
P. 0. Box 4242 
Winchester, KY. 40391 

RE: Case No. 1999-513 
CLARK ENERGY COOPERATIVE, INC. 
(Complaints - Service) OF DIMITRI VAUGHN TAYLOR 

This letter is to acknowledge receipt of initial application 
in the above case. 
December 21, 1999 and has been assigned Case No. 1999-513. In all 
future correspondence or filings in connection with this case, 
please reference the above case number. 

If you need further assistance, please contact my staff at 

The application was date-stamped received 

502/564-3940. 

Sincerely, 

Stephanie -a* B (wc 
SecGetary of the Com6ission 

A 
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COMMONWEALTH OF KENTUCKY 
.- 
BEFORE THE PUBLIC SERVICE COMMISSION 

/ in the matter of: 

COMPLAINANT ) A 

(Name of Utility) ) 
DEFENDANT 1 

The complaint of f respectfully shows: 

) 

(Your Address) " 

C L f k  x L L  t, 
(Name of Utility) 

$0 &Y 7w 

That: ' -e-& O L . l C >  Am&. roH e r%Y 

(Address of Uh;litj) 

(Describe here, attactkg a d d i t i o n a d s  if &cess&y, .-/ 

0/7 7 4  s Pf3 G U//d4+ f i9  
the specific aeilfully and clearly, or facts that are the reason 

Continued on Next Page 



ADDENDUM 

Before I bought the property checked with the RECC and was told it would be no 
problem to provide me with electric service. Electric service for the preexisting 
home was all in tact, poles, transformer and wires. After I bought the property, 
was told to get a building permit. In order to get a building permit I had to contact 
Frankfort. Frankfort approved the composting toilet, then referred to Division of 
Water concerning gray water. The Division of Water, Kentucky River Authority, 
is willing to issue a permit for $500.00. Called the RECC and told them I am on 
my way to pay the $500.00 and obtain permit. The next day the RECC went out 
to my property and cut the poles and retired the line. Enclosed pictures show 
that poles, equipment, transformer and wires are still lying on the ground and in 
the creek. I need electricity at this location to proceed with building my 
residence. 
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Dated at hhoA .<#e r , Kentucky, this /-7 day 
(Your City ) 

of &r , 1 9 8 .  
(Month) 

~ 

(Name and address of attorney, if any) 
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PUBLIC 

IN THE MATTER OF: 

DIMITRI VAUGHN TAYLOR 

vs. 

CLARK ENERGY COOPERATIVE, 

CASE NO. 99-513 

SERVICE COMMISSION 

INC. 

COMPLAINANT 

DEFENDANT 

TRANSCRIPT OF EVIDENCE 

DATE OF HEARING: JULY 12, 

1 
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HEARING OFFICER BRADY: 

Good morning. My name is Howell Brady, and I'm the 

Hearing Examiner for the Commission and call for 

hearing today Case No. 99-513 in the matter of Dimitri 

Vaughn Taylor versus Clark Energy Cooperative, Inc. 

Would counsels please introduce themselves starting 

with the complainant? 

MR. NASH: 

Your Honor, Patrick Nash on behalf of Dimitri Vaughn 

Taylor. 

HEARING OFFICER BRADY: 

Thank you. Welcome. And for the respondent/defendant? 

MR. THOMAS: 

Your Honor, Brian Thomas on behalf of Clark Energy and 

this is Shannon Messer, the Clark Energy repre- 

sentative. 

HEARING OFFICER BRADY: 

Welcome. 

MR. THOMAS: 

Thank you. Your Honor, before we begin, . . . 
HEARING OFFICER BRADY: 

Just one minute. I'll be back. 

MR. THOMAS: 

Okay. Thank you. 
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HEARING OFFICER BRADY: 

And for the Commission? 

MR. PINNEY: 

Your Honor, I'm Jeb Pinney on behalf of the Commission, 

and I'm accompanied by Marvin Goff and Martha Morton. 

HEARING OFFICER BRADY: 

Thank you. Now, Mr. Thomas, that brings me to the time 

when I would have asked for any pretrial motions, 

comments, or whatever. So what's your pleasure? 

MR. THOMAS: 

Thank you, Your Honor. I do have one motion that I 

would like to file, and I've tendered a copy to Mr. 

Nash, if I may approach. 

HEARING OFFICER BRADY: 

Yes, sir. Thank you. You've given 

MR. THOMAS: 

No, sir, I have not. I do have cop 

the others copies? 

es for the rest of 

the Commission staff. Your Honor, in response to Mr. 

Taylor's rebuttal testimony, which was filed on July 5, 

at that point was the first time that mention was ever 

made of any road that traversed along the property 

which Mr. Taylor would allege would provide access from 

Clark Energy. In response to that, Clark Energy 

attempted to contact a couple of the neighbors and was 

able to do so, and, because of the late date, they were 
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unable to be here, but they wished to file these 

affidavits with the Commission, and it's our motion 

that you allow the sworn testimony of these individuals 

to be admitted into the record. 

HEARING OFFICER BRADY: 

Have you had a chance to review this? 

MR. NASH: 

Briefly, Your Honor. These were handed to be about 20 

minutes ago, and I've, in that period of time, looked 

them over. We would object for a couple of reasons. 

If the purpose of these is to rebut our contention that 

there is an old roadbed there, they don't appear to 

serve that purpose. For one, the affidavit of Mitchell 

Sidwell, he's a landowner upon whose land that old 

roadbed does not exist, and the questions - or, at 

least, there's no questions but the statements that he 

makes in his affidavit don't relate to that but relate 

to issues that were defined in a record as early as the 

initial Complaint and Response. In regards to Mr. 

Hanley, whose property upon which that old roadbed does 

exist, he was not asked about it nor was he apparently 

shown the photographs that we have taken and filed of 

record that show that old roadbed, and, again, his 

statements are merely duplicative, really, in toto of 

witnesses that they have already presented and issues 
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~~ ~~ 

that have already been of record. So we object to the 

fact that it doesn't really rebut our rebuttal, and 

then, of course, we object to the timing and the fact 

that neither of these witnesses are here and available 

for cross examination, and we've had no time to prepare 

for these. 

HEARING OFFICER BRADY: 

All right. Thank you. Mr. Pinney, have you had an 

opportunity to review the motion? Any comments? 

MR. PINNEY: 

I just received it and . . . 
HEARING OFFICER BRADY: 

At the same time I did this morning? 

MR. PINNEY: 

Yes, Your Honor. 

HEARING OFFICER BRADY: 

MR 

I will accept the motLon for purposes of review, efer 

a decision at this time, and will either let you know 

orally today or serve it or let the Commission itself 

review whatever decision I may make with it. So I will 

receive it for purposes of my review and defer a 

decision until later. Any other motions before I make 

a couple of comments about logistics? 

NASH : 

No, Judge. 
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MR. THOMAS: 

No, Your Honor. 

HEARING OFFICER BRADY: 

Anything else? 

MR. THOMAS: 

No, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Nash, anything else? 

MR. NASH: 

No, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

No, Your Honor. 

HEARING OFFICER BRADY: 

The only logistical comment I will make is that my 

suggestion will be that we go to approximately noon. 

If somebody is, as they probably will be, in the middle 

of testifying, you know, we can slide that over to 

12:15 or so. I do not take long lunch breaks or long 

breaks. I would propose probably stopping at noon for 

approximately 30 minutes, 45 minutes at the most, and 

then we'll get back and keep on our business. I'm not 

a big fan of extended breaks, in any event. However, 

if someone has problems of any sort, needs a break 
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quicker than I might normally stop, by all means just 

raise your hand, get that information to me, and, you 

know, I'll honor those, you know, with no problem. All 

right. Last call around. Mr. Nash, anything else? 

MR. NASH: 

The only other thing, Your Honor, I guess I would ask 

for separation of witnesses if that's your normal 

practice in these situations. 

HEARING OFFICER BRADY: 

All right. Mr. Thomas? 

MR. THOMAS: 

We would have no objection, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Pinney? All right. Ladies and gentlemen, the 

motion has been made and, not having any objections 

thereto, I'll sustain to ask that the witnesses be 

separated. What that means is, is that, in just a few 

seconds, I will ask anyone who is present who 

anticipates being called as a witness to step outside 

and wait in the lobby or thereabouts. There's a coffee 

room right off the lobby. There's a lunchroom in the 

basement that has a better selection of vending 

machines. The reason for that is that whatever you're 

going to tell me represents your view of a particular 

event or occurrence. I approve of separation of 

9 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

witnesses, because I want very much to hear what your 

view is, and I want that view to be as pristine as 

possible without having, you know, heard other matters 

- we're all human - that might affect us or affect that 

perception in any way. So I'm very much interested in 

hearing whatever you, as a witness, migh have to say, 

and I want it as pure or pristine as possible because 

that will help me the most, is to hear it that way. So 

I will ask anyone present who anticipates being called 

as a witness, and I'll ask counsels to oversee this, 

would you please step out at this time, and we'll call 

you as you're needed. Does everybody have water or 

coffee or something wet, in any event? All right. 

Okay. Anything else, Mr. Nash? 

MR. NASH: 

No, Your Honor. 

HEARING OFFICER BRADY: 

And I did have it right; Brian Thomas? 

MR. THOMAS: 

That's correct. 

HEARING OFFICER BRADY: 

Good. Mr. Pinney, anything else? 

MR. PINNEY: 

No, Your Honor. 
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HEARING OFFICER BRADY: 

All right. I reckon we're ready to begin, Mr. Nash. 

MR. NASH: 

It's my understanding that there's to be no opening 

statement. 

HEARING OFFICER BRADY: 

Right. 

MR. NASH: 

Just to proceed directly with witnesses? 

HEARING OFFICER BRADY: 

Right. 

MR. NASH: 

Okay. I would put on Dimitri Vaughn Taylor. 

HEARING OFFICER BRADY: 

All right, sir, if you'll go over to the witness area. 

WITNESS SWORN 

HEARING OFFICER BRADY: 

Thank you. Have a seat, please. You may ask, Mr. 

Nash. 

MR. NASH: 

Again, Your Honor, trying to comport with the pretrial 

Orders, I would simply ask . . . 
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The witness, DIMITRI VAUGHN TAYLOR, after having 

been first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. NASH: 

Q. Mr. Taylor, state your name. 

A. Dimitri Vaughn Taylor. 

Q. And, Mr. Taylor, have you given testimony previously in 

front of a Notary and in front of a Court Reporter? 

A. Yes, I have. 

Q. And have those testimonies been filed of record? 

A. Yes, they have. 

Q. And do you today adopt those as your testimonies on 

direct and in rebuttal? 

A. Yes, I do. 

MR. NASH: 

Your Honor, it's my understanding that's what I'm 

limited to at this point. 

HEARING OFFICER BRADY: 

All right. Mr. Taylor, do you have any changes, 

corrections, additions, or deletions that you wish 

to make to any of those prior statements? 

A. No, I don't. 

HEARING OFFICER BRADY: 

All right. 

A. I don't think so. 
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HEARING OFFICER BRADY: 

All right. Mr. Nash, you're exactly right. 

That's the way we do it and, at this time, Mr. 

r 

Thomas, you may cross our witness. 

MR. THOMAS: 

Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR. THOMAS: 

Q. Mr. Taylor, we have met. 

MR. THOMAS: 

And, Your Honor, is it procedurally okay if I were 

to stand or is it preferable . . . 
HEARING OFFICER BRADY: 

Whichever you're more comfortable. 

MR. THOMAS: 

Thank you. 

Q. Mr. Taylor, we met just briefly the other day. That 

would be the first time that we've met. I am Brian 

Thomas, and I'm representing Clark Energy, who is the 

defendant in this case. In this matter, you filed a 

Complaint with the Public Service Commission; didn't 

you? 

A. Yes, sir. 

Q. And, in that Complaint, you stated that you had 

1 contacted Clark Energy about obtaining electrical 
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A.  

Q .  

A .  

Q .  

A .  

Q. 

A .  

Q. 

A .  

service t o  a piece of p r o p e r t y  commonly referred t o  as  

t h e  P o i n t ?  

Yes, s i r .  

And, i n  your  Compla in t ,  you i n d i c a t e  t h a t  t h e  o n l y  

access t o  t h a t  p r o p e r t y  was b y  r i v e r ?  

My access, y e s .  

Okay. 

I h a d  s t a t ed  t o  them p r i o r  t o  b u y i n g  t h e  p r o p e r t y  t h a t  

i t  was l a n d l o c k e d ,  as f a r  as I knew a t  t h a t  t i m e ,  a n d  

my o n l y  access w a s  b y  b o a t .  

Okay. And t h e n  s u b s e q u e n t l y  you i n d i c a t e d ,  i n  a 

s t a t e m e n t  a n d  memorandum t h a t  was f i l e d  b y  M r .  Nash, 

t h a t  t h e  o n l y  access t o  t h e  p r o p e r t y  w a s  b y  f o o t  o r  b y  

r i v e r ?  

You c a n  walk  i n  down t h e  c r e e k  o r  you c a n  walk  i n  

t h r o u g h  M i t c h e l l  S i d w e l l ' s  p r o p e r t y .  You c a n  a l s o  walk  

i n  b y  Michae l  H a n l e y ' s  p r o p e r t y ,  o r  you c a n  come b y  

b o a t .  

Okay. Bu t ,  i n  t h a t  p a r t i c u l a r  memo which you had 

a d o p t e d  as p a r t  o f  your  t e s t i m o n y ,  I t h i n k ,  i n  your  

d i rec t ,  you i n d i c a t e d  t h a t  t h e r e  w a s  no r o a d  access t o  

t h e  p r o p e r t y ;  i s  t h a t  c o r r e c t ?  

My access, no .  A t  t h i s  p o i n t  i n  t i m e ,  no,  t h e r e ' s  n o t .  

NOW, t h a t ' s  - f u r t h e r  down t h e  r o a d ,  there may be some. 

I ' v e  g o t  t o  do  i t  a l l  i n  a . . . 
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Q. 

A. 

Q. 

A. 

Q .  

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

The statement that you actually adopted as part of your 

verified statement, Mr. Taylor, says there was no road 

access to the property. It doesn't say anything about 

your access. It just says no road access, period, to 

the property and that the only access was by foot or 

access via the Kentucky River. 

Well, I mean, that's the way you're interpreting it, 

but that's - right. You can't drive a car there right 

now. 

Okay. 

At least, I can't. 

Okay. In your original statement, you observed that 

the poles were in good condition? 

The pools on the bottom, in the bottom, . . . 
Okay. And then . . . 
. . . which is the Ambrose Bush Bottom. 
Okay. And then the bottom you're referring to, wou 

that be the flat area where the old cabin stood? 

Well, you have the top of the mountain, and then you 

have the bottom along the river. 

Okay. What was the condition of the poles leading from 

the top of the hill to the bottom? 

Actually, the way we found the poles, as far as after I 

had been up there - it's a piece of property that a lot 

of people have been on for a long time, but the fellow 
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Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

that owned it since, I assume - I'm not sure exactly - 

I think it was in the seventies when he bought it . . . 
That would have been the person you bought it from? 

Yes, sir. 

Is his name Murrell? Let's see. 

It would be William Stir. 

Stir. Stir. That's right. I'm sorry. 

We had seen the poles. The two poles that are on my 

property were standing with wires. 

more poles down the river bottom that were standing 

with wires, and you could see the next pole on the top. 

That's how we knew where - because it is thick down 

there, but you could see where the wires went up to the 

next pole or else it would just be a - it would be hard 

to see a telephone pole in the woods unless you saw the 

wires going to it. Is that your question? 

Yeah. 

Okay. 

So all the poles were in good condition? 

The five poles that I saw, or four poles. 

And you also stated that they were complete with 

electrical wires? 

There was wires on the poles; yes. 

Were they properly strung from one pole to the other? 

Well, that's how we followed the - there were wires on 

There are also two 
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Q .  

A .  

Q .  

A .  

Q. 
A.  

Q .  

A .  

Q .  

A .  

Q.  

A .  

Q. 
A. 

Q. 

A .  

Q. 

A .  

t h e  po le s .  Now, I d o n ' t  know i f  a l l  of t h e  wires were 

on t h e  poles ,  but  t h e r e  were wires on t h e  po le s .  

Was t h e r e  a transformer loca t ed  on t h e  proper ty?  

Yes, s i r .  

What was t h e  condi t ion of t h a t  t ransformer? 

I t  was o ld ,  but . . . 
I n  good shape? 

Well, it probably needed t o  be replaced.  

What was t h e  condi t ion of t h e  growth around those 

telephone poles?  

Which ones? 

W e l l ,  l e t ' s  s t a r t  a t  t he  two down i n  t h e  Bush Bottom. 

On my property? 

On your proper ty .  

The condi t ion of them a s  f a r  a s ?  

Well, d i d  the  l i n e s  go from one pole  t o  t h e  next?  

Yeah. Yeah. 

And were t h e r e  any t r e e s  growing up through those 

l i n e s ?  

On my property,  no. 

What about t h e  two poles  t h a t  you mentioned down t h e  

r i v e r ?  

Between my proper ty  and t h e  n e x t  po le ,  t h e r e  was, you 

know, I mean, t h e r e  was some sap l ings  and trees grown 

UP * 
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Q. 

A .  

Q. 

A.  

Q. 

A .  

Q. 
A.  

Q. 

A .  

Q. 
A .  

Q. 
A .  

Q. 
A.  

Now, w a s  . . . 
I g u e s s  some t h e  trees may have had  t h e  wires pushed  up 

i n  t h e  a i r ,  b u t  . . . 
Now, were a l l  of  these o b s e r v a t i o n s  made b e f o r e  you 

pu rchased  t h e  p r o p e r t y ?  

Yes, s i r .  

And, based upon t h a t ,  when d i d  you go v i s i t  C l a r k  

Energy? 

P r i o r  t o  m e  p u r c h a s i n g  t h e  p r o p e r t y .  

Approximately what t i m e  of y e a r  was i t ?  

Be fo re  I went and bought  t h e  p r o p e r t y .  I ' m  g o i n g  t o  

s a y  e a r l y  Janua ry ,  February  maybe. W e  had been up 

t h e r e  a l o t  b e f o r e  I pu rchased  t h e  p r o p e r t y .  So I 

d o n ' t  - it c o u l d  have been December. I t  c o u l d  have  

been i n  November. I d o n ' t  . . . 
So y o u ' r e  s a y i n g  f o u r  o r  f i v e  months b e f o r e  you bought  

t h e  p r o p e r t y  you w e n t  t h e r e ?  

P o s s i b l y ,  y e s .  

What d i d  t h e y  t e l l  you when - w e l l ,  f i r s t ,  . . . 
O h ,  when I w e n t  t o  C l a r k  RECC? 

When you went t o  C l a r k  RECC. 

Oh, t h a t  was j u s t  b r i e f l y  p r i o r  t o  m e  p u r c h a s i n g  t h e  

p r o p e r t y .  

A l l  r i g h t .  When approx ima te ly  was t h a t ?  

What? 

T h a t ' s  when I was g e t t i n g  r e a d y  t o  buy i t .  
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Q. 
A .  

Q. 
A .  

Q. 

A.  

Q. 

A.  

Q. 
A .  

Q .  

A .  

Q. 
A.  

Q. 
A.  

Q. 

What t i m e  of y e a r  d id  you go t o  C l a r k  E n e r g y ?  

I assume I b o u g h t  i t  i n ,  what, May, a n d  so  I ' l l  j u s t  

s a y  t h e  f i r s t  of t h e  y e a r .  

So you would s a y  J a n u a r y  o r  F e b r u a r y ?  

Someth ing  a l o n g  t h a t  l i n e .  

I f  y o u r  p r i o r  s t a t e m e n t  s a id  March of 

be a n  a c c u r a t e  s t a t e m e n t ?  

97, would  t h a t  

N o .  No. T h a t  would be a f t e r  I b o u g h t  i t .  D i d  I b u y  

i t  i n  May? I d o n ' t  h a v e  a n y  of t h a t  i n  f r o n t  of m e ,  

b u t  I ' m  . . . 
Well, you b o u g h t  t h e  p r o p e r t y  May 28 of ' 9 7 ,  o r  i t  was 

recorded i n  t h e  C l e r k ' s  Off ice  May 2 8 .  I t h i n k  you 

a c t u a l l y  b o u g h t  it May 2 2 .  

Okay. Well, when I went  t o  C l a r k ,  i t  was p r i o r  t o  

t h a t .  

Okay. And would t h a t  have b e e n  a r o u n d  March of ' 9 7 ?  

Okay. 

Well, I mean, . . . 
Yeah. 

Okay. 

Okay. 

Who d id  you s p e a k  w i t h  a t  C l a r k  Ene rgy?  

One of t h e i r  g u y s  a t  t h e  f r o n t  d e s k  there  i n  

O p e r a t i o n s .  

And what d i d  t h i s  O p e r a t i o n s  i n d i v i d u a l  t e l l  you?  
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A.  

Q. 

A .  

Q .  

A.  

Q. 

A.  

Q. 

I informed him of t h e  proper ty  I was g e t t i n g  ready t o  

purchase o r  was looking a t  purchasing and what was t h e  

chances of g e t t i n g  t h e  e l e c t r i c a l  s e r v i c e  hooked back 

up, and he sa id ,  i f  - I t o l d  h i m  about t h e  t a g s  and 

everything on the  poles  and the  t ransformers  and t h e  

wires, and he s a i d  i t  would be no problem t o  g e t  i t  

hooked back up. I j u s t  needed t o  g e t  a Deed i n  my 

name, t o  g e t  t he  property i n  my name, and they  would 

g e t  it hooked up. 

So d i d  you descr ibe  t h e  condi t ion of t h e  po le s  and t h e  

wires  and t h e  t ransformer? 

I t o l d  him t h a t  I was landlocked and t h e n  I had no 

access  and t h a t  was a b i g  f a c t o r  on whether o r  no t  I 

purchased the  property o r  no t .  

I n  f a c t ,  you t o l d  h i m  it was landlocked with no road 

access;  d i d n ' t  you? 

Probably so,  yeah, t h a t  I was aware o f .  I mean, a s  L d r  

a s  me having a road t o  my house, yeah, I ' m  s u r e  I t o l d  

him t h a t .  

Okay. 

A t  t h a t  po in t ,  they s a i d  t h a t  they d i d n ' t  have a 

problem because they had access .  Their po les  and wires  

and t ransformers  was the re ,  and they could hook it back 

UP - 
How many men were working i n  t h i s  department, t h i s  

20 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Operations Department? 

I don't know. I was in the front. There was a counter 

with a lady, a couple of ladies maybe, that were doing 

people's payments, and he had actually come from the 

back, down the hall somewhere. 

At that point, did you go ahead and get you a 

membership application? 

No. 

Why didn't you get one at that time? 

Because he said I needed to get a Deed. He said, "You 

buy the property. You get a Deed. We'll hook it up." 

Do you remember subsequently filling out an application 

for membership? 

Just as soon as I got a Deed in my hand I went back 

there. 

MR. THOMAS: 

Your Honor, these have already be 

attached Exhibits to Mr. Taylor's 

n introduced as 

statement. May 

I ask from those and just make reference to that 

application? 

HEARING OFFICER BRADY: 

Yes. 

MR. NASH: 

No objection. 

Q. I'm going to show you a document . . . 
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MR. THOMAS: 

If I may approach the witness, Your Honor. 

HEARING OFFICER BRADY: 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q .  

A. 

Q. 

You may. 

. . . that is attached to your statement in this. 
Uh-huh. 

Does this look familiar to you? 

Yeah, that's my application. 

All right. I want to ask you to take special note to 

Paragraph 5. 

Right. 

There's a sentence here that says, "I hereby certify to 

the cooperative that I am or am not the owner of the 

land . . . ' I  

Right. 

If there was a requirement for Clark Energy that you be 

the owner, why would that provision be contained in 

their application? 

MR. NASH: 

I object 

A. Well, I think 

MR. NASH: 

that refers to renters. 

Well, I object to that question. 

HEARING OFFICER BRADY: 

Hold just a minute. Mr. Nash? 
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MR. NASH: 

He's asking him to interpret why Clark would put 

that phrase in one of their own contracts, and I 

just don't think he's the proper person to ask 

that question of. 

HEARING OFFICER BRADY: 

Mr. Thomas? 

MR. THOMAS: 

Your Honor, it's very relevant because he's 

attempting to make allegations that Clark Energy 

behaved in a certain manner when he went and had 

preliminary discussions with them. 

clearly shows by this application that he had the 

option to select whether he owned or did not own 

the property. 

I think it 

I think it's very important, 

because we deny making that statement. 

MR. NASH: 

I think that question is appropriate, you know, 

"Did the form have that there when you signed it?" 

but then to turn and say, "Okay, now, why would 

Clark put this in their form?" that's the question 

I object to. 

A. Well, I think that - I mean, it . . . 
MR. NASH: 

Hold on. 
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HEARING OFFICER BRADY: 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

All right. All right. 

Mr. Taylor, on this document, is there a place that 

indicates a space to check whether you are or are not 

the owner of the property? 

Yeah. 

Okay. And, underneath that, is there not also a place 

to indicate the name and address of the property owner 

if you are not the owner? 

Well, of course. 

Okay. Did anyone at Clark Energy, on that first visit, 

tell you that it was a requirement that you actually 

bring the Deed in to show them proof of ownership? 

I don't think he said "Bring the Deed in," but, yeah, 

that was pretty much a requirement, to get it in my 

name. I think that was just like to stop me from 

putting electric on your property. I mean, I don't 

know why. 

Did you read that application before you signed it? 

No. I mean, I have since then. 

Okay. 

MR. THOMAS: 

If I may approach again. 

Q. In Paragraph 3, there's a statement that says, "The 

Applicant will cause his or her premises to be wired in 
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A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

accordance with wiring specifications required by the 

State of Kentucky and/or local codes." 

Right. 

Do you remember reading that? 

Well, I have since then; yeah. 

And this is your signature here at the bottom? 

Yes, sir. 

Okay. 

with that paragraph, with that provision? 

At this point in time, no. I mean, I think that refers 

to the temporary service that was getting ready to be 

installed. 

Additionally, Mr. Taylor, you also submitted to the 

Commission an Exhibit which is a picture of what 

appears to be some type of drawing showing electrical 

service, a temporary service? 

Yes, sir. 

Have you had your property wired in accordance 

MR. THOMAS: 

If I may approach again. 

Q. This particular, and I don't - all I have is the copy 

that was provided by your counsel. 

original. 

A. Yes, sir. 

Q. What is this drawing on the bottom right corner? 

A. 

I think he has the 

What they had done was they gave me just a sheet of 
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Q. 
A .  

Q. 
A.  

Q. 

A .  

Q. 

A. 

Q .  

A .  

Q .  

A .  

Q .  

paper they had on t h e  t a b l e ,  o r  whatever, and he drew 

out  what i t  was going t o  take  f o r  me t o  g e t  - how I was 

going t o  put  my e l e c t r i c  because I ' v e  never done t h a t  

before ,  what I needed t o  do t o  g e t  e l e c t r i c  s e r v i c e ,  I 

mean, a s  f a r  a s  p u t t i n g  the  temporary s e r v i c e  i n .  

What i s  t h i s  drawing r i g h t  here? 

T h a t ' s  a p i c t u r e  of t he  Point w i t h  my proper ty  bounding 

w i t h  t h e  e x i s t i n g  telephone poles  and where my proper ty  

stopped and with t h e  creek and t h e  r i v e r .  

And who drew t h a t  p i c t u r e ?  

I drew t h a t .  

So you drew t h i s  p i c t u r e ,  and t h e n  someone from Clark 

Energy, you s t a t e d ,  . . . 
After  I drew t h i s  p i c t u r e ,  he drew t h i s  and s a i d ,  "You 

need t o  s t i c k  i t  r i g h t  t h e r e , "  and t h e n  t h a t ' s  what I 

needed t o  do. He put  down a l l  t h e  p ieces  t h a t  I needed 

t o  do it w i t h .  

And t h e n  d i d  you j u s t  t ake  t h i s  document w i t h  you when 

you l e f t ?  

He gave it  t o  me; yeah. 

Do you know who t h e  ind iv idua l  was 

No, I d o n ' t .  

. . . t o l d  you about t h e  e l e c t r i c a  

The temporary se rv ice?  

Yeah. 
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A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

It was just one of the fellows I talked to down there. 

Have you had any of that temporary service done? 

I've got a lot of the parts. It's just that you 

can't - you know, if you take $500, which is about what 

that is, and set it down there on that property, you 

need to get it on because, if not, they'll get in there 

and get it. Somebody will get in there and get it. 

When you went back in to sign up, Mr. Taylor, in May of 

1997, in addition to filling out the application, what 

other forms did you fill out? 

I believe that's all I filled out. Now, I also had 

service at the house - I had Clark RECC at another 

location that was in my name, and, at that point, they 

wanted me to terminate that service and sign up on 

this. The day I signed on that my name was taken out 

of that other service. 

Was that other service for your primary residence 

No. 

What was the other service for? 

Ex-wife's house. 

All right. And what paperwork did you fill out to 

complete that termination? 

I don't know. You know, I assume I signed something. 

I had to have. You just can't - but, I mean, maybe I 

didn ' t . 
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0 

Q. Well, you state in your testimony that you signed some 

termination papers? 

A. I'm sure I signed something. It may have been - the 

day I signed that up was the day that my termination of 

3604 Athens-Boonesborough Road was terminated. 

Q. And you have testified previously that . . . 
A. Did this have anything to do with it? 

Q. . . . you signed a termination document. 
A. Okay. Well, . . . 
Q. So the question is did you sign the termination 

document or did you not? 

A. I signed some papers that day. I don't know . . . 
Q. But you don't know what they were for? 

A. Like I said, I didn't even read this until a year ago. 

Q. After you signed or after you made your application, 

did Clark Energy go ahead and turn on the service? 

A. They said they would get on it. 

Q. And what happened next? Didn't you meet with an 
I 

individual named Todd Peyton? 

A. Yes, sir. 

Q. Did you make arrangements with Clark Energy to meet at 

a boat dock, initially? 

A. We were going to go by river; yeah. 

Q. And that was subsequently - why would you have gone by 

river? 
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A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Because that was my - from what I said from day one, I 

didn't have any access other than river. So they said, 

"Okay. We'll meet you at the boat dock." 

And then was that meeting place subsequently 

Yes, sir. 

And you ended up meeting at a country store 

vicinity; didn't you? 

Yeah. 

changed? 

n the 

Why didn't you try to make arrangements to meet at the 

home site or to talk to someone about allowing you 

access? 

Meet at whose home site? 

At the old cabin site, your property. 

Well, that's where we were going. 

But why didn't you go ahead and just tell Mr. Peyton 

that you would meet him down there or you would meet 

him? 

Because he didn't have a clue where it was. 

So where did you end up going when you met with Mr. 

Peyton? 

We went down - see, I wasn't - once those lines hit the 

top of the hill, I didn't know where they went. I 

mean, they were at the top of the hill, which I assumed 

you could get a truck to, which apparently you can, but 

I wasn't even aware where they went after they went to 
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Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

the top of the hill. Alls I knew is there was wires 

that came down the hill with poles and transformer and 

they were - I mean, . . . 
How was it, then, that you . . . 
Well, we drove around the end of Grimes Mill Road, 

Sidwell Lane. Munches Corner is where we actually 

to, which is where we went to the driveway of Mike 

Hanley, and he's got a big gate, and it was locked 

went 

And who determined, I guess, that that would be where 

the . . . 
He did. 

Mr. Peyton? 

Yes, sir. 

And where did you subsequently go after that, after 

leaving Mr. Hanley's property? 

Now, after we left Hanley, he took me back to my truck 

at Judy Ray's. It was the country store we met at. 

Did you ever go to Mitchell Sidwell's house? 

No. Me and Mike Peyton did not go to or . . . 
Todd Peyton. 

Todd Peyton. 

Had you ever been to Mr. Sidwell's house? 

Oh, many times. 

Did you ever go to his house before you purchased the 

property? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Negative. You know, I think maybe I had gone to where 

he used to live, which was like three houses up Sidwell 

Lane, to discuss buying the Point because, I mean, it's 

a small town, I mean, a small area, Ford. 

Did it ever come to your thought - did you ever think 

about, well, if Mr. Hanley's property is unavailable 

and we can't get through, that we would drive around 

and try to go down Sidwell Lane, since you had been 

there previously to talk about purchasing the property? 

Well, you really can't get to it from Sidwell Lane. 

You have to go actually through the farm at the end of 

Sidwell Lane and drive to the back of that farm, and 

then it's an easier walk in, as far as walking in, to 

drive almost within a quarter of a mile of the Point. 

And that would be as if you went across the Hanley 

property? 

No. 

Okay. If you went across Sidwell's property, you could 

get within a quarter of a mile of the site? 

Yeah, but you still have to cross Hanley's to get to 

the Point. Mitchell Sidwell's property doesn't even 

border my property. 

Okay. How is the access from the Hanley property to 

your property, if you were to go and start it where the 

Hanley residence is? 
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A. 

Q. 
A. 

Q. 

A. 

Q. 

Well, we've never seen really eye-to-eye since day one, 

and, up until here several weeks ago, I had never 

walked from the Point to Hanley's house, but I knew 

there was a road. I know people that have seen cars on 

the Point. I knew there was access, but it wasn't my 

access or, at least, my access at this time. 

Was there ever any discussion that you build a road? 

With anybody? Not until this is all taken care of; no. 

From Mr. Hanley's gate, were you all able to see where 

the electric line went to the Point? 

You can see the - I mean, according to Mr. Peyton, I 

mean, he was like, "Well, it looks like there it is," 

and, at that point, he was all good with it. He didn't 

have a problem with it or, at least, it appeared that 

he didn't have a problem with it. 

I'm going to show you another document which is the 

Member Data sheet. 

MR. THOMAS: 

If I may approach again, Your Honor. Thank you. 

HEARING OFFICER BRADY: 

I appreciate the question, but all counsels, if 

you have Exhibits, may approach the witness. 

MR. THOMAS: 

Thank you, Your Honor. 

Q. I'm going to ask you to take a look at that sheet right 
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A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

there. 

Uh-huh. 

It indicates, as best as I can understand it, it's a - 

I call it a Member Data sheet . . . 
Uh-huh. 

. . . because that's the first topic that's centered 
there. Is any of that in your handwriting? 

No. 

Did you fill out any of that? 

No. 

So that we don't have any speculation, any of the words 

that are there with blank spaces to fill in, you don't 

know what they're for or why they were put there? 

Well, I mean, . . . 
There may be some obvious names. 

Yeah, it's obvious why they were put there; location 

between Clays Ferry and Boonesborough on the river or, 

you know, okay. 

Since you say some of it's obvious, do you know why 

that right-of-way easement line is there? 

It says right-of-way easement, okay. 

Do you know what that means? 

I assume it means it's okay. 

But you don't know? You don't know why Clark Energy 

would have put that particular provision . . . 
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A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Well, I do now. I mean, I didn't know at the time. 

Okay. 

I mean, after reading this and seeing this, I assumed 

that, when you put your little initials here where it 

says you can maintain, replace, move, hookup, 

discontinue, da, da, da, da, da, ". . . privilege to 
cut down and/or treat with herbicides . . .  trees and 
bushes . . . ' I  I mean, it's a big paragraph. 

Basically giving them a right-of-way on your property 

as the applicant? 

Well, I think it probably gives them the right-of-way 

to run wires across my property. 

But here on the membership data, where it says 

membership data, membership number, and whether you're 

an old, new, or joint member, there's nothing marked 

there; is there? There's no marks made on this 

document ? 

No. No, not on that. I paid service, though, for 

almost ten years. So, I mean, I was - that was just 

neglected, though. 

You state that, in June of 1997, in your Verified 

Testimony, that you were first told about permits that 

were required before service could be attached or 

before service could be connected at your site? 

Right. 
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Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q .  

A. 

Q. 

Have you gotten - what permits did they tell you that 

were required? 

Well, I had to get the septic before you could get a 

building permit. 

And have you gotten that septic permit? 

Yeah, I've got that taken care of. 

Okay. 

I don't have the permit, but I've got it resolved to 

where that could be accomplished in a matter of days. 

Actually, I could do it while I'm here in Frankfort. 

mean, that's not a . . . 
And have you talked to the - who have you talked to 

about getting your septic system installed . . . 
Well, it wouldn't be a septic. 

. . . or to get it approved? 
Approved? EPA. 

Okay. 

Department? 

Yes, I have. 

And what is . . . 
He just needed to see some literature on it, and he 

said it would probably be all good. 

Okay. 

I haven't spent $5,000 on a composting toilet yet . . 
Okay. 

Have you talked to the Clark County Health 

So it hasn't been approved at this point? 
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A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A .  

Q. 

A. 

. . . but, yes, it will be approved. 
And so I would say it's safe to assume you haven't got 

a building permit yet either? 

Well, you can't get that until you get their . . 
Since you haven't got the septic? 

Well, you know, before I spend $5,000 on a toile and 

$5,000 on a water treatment, I need to know if I'm 

going to get electric, and you can't just leave this 

stuff in the woods. You know, there's more than just 

racoons out there. 

And I think you've told me previously that you still 

haven't gotten electrical service or, at least, 

installed the temporary electrical base. 

Well, there again, I mean, it's all contingent on this 

right here, but, as far as getting the permits, 

everybody says it's not a problem. All I have to do 

is . . .  
Who did you talk to when you alleged that Clark - you 

stated that you called Clark Energy and said you were 

ready to build . . . 
Right. 

. . . and were informed that the poles were cut down; 
is that a fair statement? 

No. No. No. That happened after I told them I was 

ready to build. After I said, "Let's get it on," that 

37 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

a 

9 

1c 

11 

1; 

1: 

1 L  

1: 

1Z 

1; 

1t 

l! 

2( 

2' 

2: 

2: 

2, 
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was . . . 
Q. That's right. You called and said, "I'm ready to 

build," . . . 
A. "Let's get it on.'' 

Q. . . . and you state that someone told you that the 
poles had been cut down? 

A. No. No. 

Q. Okay. 

MR. NASH: 

For the record, I would object because that's out 

of order in the way that his testimony has been 

filed of record. 

HEARING OFFICER BRADY: 

A. 

Q. 

A.  

Q. 
A. 

Q. 
A. 

Q .  

A. 

Overruled. 

Two days after I called them and told them I 

to build, the poles got cut down. 

Okay. 

to find out why the poles were cut down? 

Yeah. 

Who did you talk with? 

It was a female in Operations. 

And you didn't get her name? 

No, I didn't. 

What did this female tell you? 

Did you subsequently contact Clark En 

was ready 

rgy again 

She wasn't aware of anybody even being there and denied 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

it p o i n t - b l a n k ;  t h a t  t h e y  d i d n ' t  have a n y t h i n g  t o  do 

w i t h  i t .  

Were you, a t  some subsequen t  p o i n t ,  t o l d  t h a t  t h e  l i n e  

w a s  r e t i red?  

I ca l led  them back, I d o n ' t  know, it may have  been a 

day ,  i t  may have been two days ,  l a t e r .  I wanted t o  

know what was g o i n g  on.  I j u s t  assumed what t h e y  were 

d o i n g  w a s  t a k i n g  t h e  o l d  p o l e s  o u t  and  p u t t i n g  new 

p o l e s  i n .  

Did you t a l k  t o  anybody i n  O p e r a t i o n s  t o  see i f  t h a t  

w a s  t h e  case? 

Yes, I did.  S e v e r a l  days  l a t e r ,  I t a l k e d  t o  her  a g a i n ,  

and,  a t  t h a t  p o i n t ,  she said,  yes ,  t h a t  t h e y  were i n  

t h e r e  and  t h e y  d i d  c u t  them down, b u t  t h e y  were g o i n g  

t o  run  them from a d i f f e r e n t  d i r e c t i o n .  They were 

g o i n g  t o  p u t  t h e  l i n e  i n  from - which was f i n e  w i t h  m e .  

I d i d n ' t  . . . 
You s t a t e  t h a t  - a f t e r  you 've  t o l d  C l a r k  Energy t h a t  

a l l  t h e  s t u f f  was there  a n d  t h e y  t o l d  you a l l  you had 

t o  do was ge t  t h e  p r o p e r t y  i n  your  name, why was i t  

t h e n  n e c e s s a r y  f o r  you t o  go t o  t h e  p r o p e r t y  w i t h  M r .  

Peyton i n  June o f  ' 9 7 ?  

The p r o p e r t y  of  who? 

Your p r o p e r t y  w i t h  M r .  Peyton i n  June  of  ' 9 7 ,  i f  t h e y  

t o l d  you s e r v i c e  was up there .  
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A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

They were trying to find out where the wires went, 

because I didn't - all I knew they was running down the 

river and then up the cliff. 

You now state that there is an old 

There's a road to the Point; yes. 

And where does that road originate 

Michael Hanley's property. 

roadbed that exists? 

Have you been to where that road originates? Have you 

been along the entire course of that road? 

I've been almost all the way to the top of it. 

And where does it come out in relationship to Mr. 

Hanley's house? 

Right behind his house. 

Do you have permission to travel along Mr. Hanley's 

property to get to the Point? 

Yeah, he has pretty much said I could go up there and 

get anything that was down an( burn it, that was on the 

ground and burn it, and, as a matter of fact, the last 

time I saw Mike Hanley, he was sitting on the Point 

with his dogs and his bicycles. He rides a bike down 

there daily. So, I mean, yeah. 

And what about - do you have any agreements or 

arrangements with Mr. Sidwell about crossing his 

property to get to the Point? 

No. He has let me walk in there on numerous occasions. 
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Q. 
A.  

Q. 
A. 

Q. 

A.  

Q. 

A. 

Q .  

But he has not let you walk in there recently; has he? 

He has actually never told me that he didn't want me 

walking down there, but he has told several of my 

friends. So I just assumed that I had better - he has 

actually let - since then, he has let several people 

walk in there, yes, that know me. 

That know you? 

Yes, sir, and one of them is sitting out in the hall 

right now. 

Please describe the terrain where the existing poles 

were as they headed up the hill. You had indicated 

there was a bottom where there were two poles. Please 

describe the terrain as it goes from the bottom up to 

the top of the hill. 

It's a palisade. 

It's a palisade, but could you be a little more 

specific? Is it a cliff? Is it a hillside? Is it a 

bank? 

Well, it's a cliff. I mean, it's a palisades, one 

straight up. You know, you go from - actually, the 

Deed on that Ambrose Bush Bottom says along the edge of 

a cliff. I mean, it's a straight - it's a Kentucky 

River - I mean, everybody knows what a palisade is; 

right? It's a river palisade. 

And the lines went from your property up this palisade 

41 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q .  

A. 

Q .  

A. 

Q. 

A. 

Q. 

A. 

to the . . . 
No. The lines went down the river bottom and then, 

from one pole, went straight up to the top of the hill 

up the palisade to the next pole. 

Have you done any improvements to the property at all? 

Have you had a backhoe in there or anything to do 

any . . . 
I don't have a way to get a backhoe in there, but, yes, 

actually I've dug probably three-quarters of a footer. 

By hand? 

Yeah. Yeah. A lot of the existing foundation of one 

of the three houses that have been there was they 

actually used the limestone itself as the building 

foundation of it. Some of it they poured. Some of it 

they laid up. 

But, when you say that you can't get a backhoe down 

there, is that because you just don't have an easem 

I don't have access at this point; right. 

t? 

But, if Mr. Hanley gave you access, you say you could 

get a backhoe down there? 

Oh, yeah. There's a road that goes down the palisade. 

In your Verified Testimony, you stated that, once you 

got the property in your name, then they would just 

hook the electricity back up? Is that . . . 
Yeah. They said they would run it 1,000 feet from the 
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Q. 

A. 

Q. 

A. 

Q. 
A. 

last pole where the transformer was, which wasn't a 

problem for me because 1,000 feet from the last pole 

would be off of my property. So . . . 
Why is it that you stated that you had to meet with the 

field personnel in order to find out where they were 

going to run the electric if the service was already to 

your site? 

Once it went up the palisade to the top, I didn't know 

where it terminated or where it went to or where it 

ended up or whose property or what. I mean, that was 

the initial - Todd Peyton was to go find out where it 

went, and we were going to get on the boat, get on the 

Point, and walk it. Instead he suggested what we do is 

drive to the top of it and do it from there, but we 

locked at couldn't get anywhere because the gates were 

Mike Hanley's. 

But you indicated that all the lines and stu 

good shape and that you had talked with them 

explained to them this . . . 
Well, there were wires on the poles. 

Okay. Were they . . . 

f were in 

and 

Now, whether or not that they were 100 percent, you 

know, I'm not an electrician. I know the poles are 

standing. I know there were wires. That's how we 

followed it was because of the wires going from pole to 
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Q. 
A. 

Q. 

A. 

pole. 

I guess . . . 
I can show you pictures that, if I don't point the 

telephone pole out, you can't tell it's a telephone 

pole, because, I mean, it looks like a tree. 

I guess I'm just curious as to why Clark Energy tells 

you, on your first day, when you describe what's there 

and how it's set up, that they said, "We'll hook you 

right back up," but then there's a requirement that you 

actually have to go out to find out where they're going 

to run the electricity. 

I don't follow your . . . 
HEARING OFFICER BRADY: 

Mr. Thomas, it may help the witness focus if 

you'll frame them as questions rather than 

statements. 

MR. THOMAS: 

All right. 

Q. Went you went to the Operations Department in May of 

1997, what did they tell you needed to be done to hook 

up your electricity? 

A. After I had bought the property and went? 

Q. After you had bought the property. 

A. At that point, there wasn't any requirement. At least, 

they didn't make me be aware of any requirement. 
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Q. 

A. 

Q .  

A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q .  

But didn't they subsequently have you meet with a Clark 

Energy representative after the May application? 

Yeah. Yes, sir. 

Then why was it necessary for you to meet with Clark 

Energy personnel to determine where to run the 

electric? 

It wasn't to determine where to run it. It was to 

determine where it ran to. 

Well, I'm referring to your Verified Testimony, Mr. 

Taylor, and maybe that's why I'm getting confused. The 

statement that you made in your sworn testimony was 

that you were to meet with the field people to find out 

where they were going to run the electric, and I was 

curious as to why, if all they had to do was hook you 

to meet with their up, why was it necessary for you 

personnel. 

Well, I think you're just misint 

mean, that's - I mean, it wasn't 

rpreting it. Well, I 

to find out where they 

were going to run it. 

it ran to, and I don't . . . 
Mr. Taylor, I'm going to show you a copy. 

Okay. 

This is the deposition that you gave . . . 

It was going to find out where 

Uh-huh. 

. . . in this matter . . . 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Uh-huh. 

. . . and, on Page 16, beginning with the Question 8 or 
beginning with Line 8, answer, "Okay. I had - they had 

made an appointment that day - I think it was that 

day - for one of their field people to meet with me and 

l o o k  at where they were going to run the electric." 

Okay. 

So now you're saying that's not the purpose of that 

meeting? 

Well, I mean, yeah, that was the purpose of that 

meeting, to find out where they were going to run the 

electric. 

What was the condition of the transformer? Did it have 

any bullet holes in it? 

I think it had a couple of them; yes. 

MR. THOMAS: 

Okay. I don't have anything furth 

Your Honor. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

Yes, Your Honor. 
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BY 

Q. 

A .  

Q. 
A.  

Q. 
A .  

Q. 
A .  

Q. 
A .  

Q. 

A.  

CROSS EXAMINATION 

MR. P I N N E Y :  

M r .  T a y l o r ,  I have a small number o f  q u e s t i o n s ,  ma in ly  

r e l a t i n g  t o  t h e  former  house l o c a t e d  on t h e  p r o p e r t y .  

The f i r s t  i s ,  how f a r  away i s  t h e  bu rned  down house  

from t h e  Kentucky R i v e r ,  d i s t a n c e - w i s e ?  

I mean, i t ' s  t e n  f e e t ,  f i f t e e n  fee t ,  o v e r  i s  s t r a i g h t  

down t o  t h e  r i v e r .  

Okay. 

I t ' s  j u s t  l i k e  r i g h t  o u t  o f  t h e  f l o o d p l a i n .  

A l l  r i g h t .  

So r e a l l y  c l o s e ,  b u t ,  I mean, i t ' s  n o t  1 5  f e e t  o r  

y o u ' r e  i n  t h e  water. I t ' s  15 f e e t  and  t h e r e ' s  a . . . 
A bank and  . . . 
. . . c l i f f ,  a n o t h e r  p a l i s a d e  . . . 
Well, okay.  

. . . t h a t  goes ,  I mean, r i g h t  i n t o  t h e  t 

c o u l d  - w e l l ,  I ' m  n o t  g o i n g  t o  go there .  

r e a l l y  c l o s e  t o  t h e  water. 

t e r .  You 

Yeah, i t ' s  

And how a b o u t  t h e  d i s t a n c e  of  t h e  house from J o u e t t  

Creek? 

I t h i n k  t h e  wid th  of  my p r o p e r t y  - t h e  creek goes  

a round  t h e  P o i n t .  So I ' m  b o r d e r e d  by water on th ree  

sides, t h e  creek on two s ides .  I t ' s  a p e n i n s u l a .  So 

t h e  w i d t h  o f  ou r  p r o p e r t y  between creek and  r i v e r  i s  
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Q- Okay. Did you also describe in that the rear property 

line? I mean, how far does the property go back from 

the river, or is that essentially the Jouett Creek 

formed the river, part of the property line? 

A. Well, do you have my application or the stuff, which 

would be maybe, this, yeah, the one with the electrical 

service on it? That's not really to scale, but, I 

mean, the creek comes out and goes into the river, and 
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then the river is across the front. 

Q- Okay. 

A. Well, I go back to right about where that . . . 
Q- All right. Well, I guess . . . 
A* What is your question? 

Q* Disregard it, please. 

A- Okay. 

Q .  I think I can find the answer. 

A. An acre and seven-tenths, something like that. 

Q. Okay. And where exactly are you planning to construct 

this new house? Is it on the foundation of the old 

house? 

A. Yeah. Yeah. 

MR. PINNEY: 

Okay. No further questions, Your Honor. 
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HEARING OFFICER BRADY: 

M r .  Nash, red i rec t?  

MR. NASH: 

Yes. 

REDIRECT EXAMINATION 

BY MR. NASH: 

Q. 

A.  

Q. 

A.  

Q. 

A. 

Q .  

Vaughn, oppos ing  c o u n s e l  was a s k i n g  you a b o u t  t h e  terms 

"hook up t h e  e l ec t r i c "  v e r s u s  t h e  terms " run  t h e  

e l e c t r i c . "  Do t h o s e  terms have any d i f f e r e n t  meanings 

t o  you? 

No, t h e y  d o n ' t .  

A s  you u s e  t h o s e  terms, "hook up t h e  e l ec t r i c , "  " run  

t h e  e l ec t r i c , "  does  t h a t  mean t h e  same t h i n g ?  

Yes. 

D i d  you mean t o  imply,  when you used  t h o s e  terms, t h a t  

you know t h a t  C l a r k  had t o  a c t u a l l y  run  new power 

l i n e s ?  

Well, I was k i n d  o f  a c t u a l l y  under  t h e  i m p r e s s i o n  t h a t  

t h e y  w e r e n ' t  g o i n g  t o  have t o  run  new power l i n e s ,  

because ,  I mean, t h e y  might  have had t o  - I d o n ' t  know. 

There a g a i n ,  I ' m  n o t  an  e l e c t r i c i a n .  I knew t h e r e  were 

wires there ,  and there were p o l e s  there .  

Okay. So, when you said,  under  q u e s t i o n i n g  here, t h a t  

i t  was your  idea t h a t  you were g o i n g  t o  go f i n d  o u t  

where t h e y  were g o i n g  t o  run  t h e  e l ec t r i c ,  . . . 
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A. 

Q. 

A. 

Q. 
A.  

Q. 

A.  

Q. 
A.  

Q. 
A. 

Q. 

A.  

Q. 

R i g h t .  

. . . d i d  you mean t h a t  you t h o u g h t  you were g o i n g  t o  

go see where t h e y  would have t o  p u t  new power l i n e s ?  

N o .  

Okay. 

I mean, I . . . 
And, i n  f ac t ,  d i d  M r .  Peyton o r  anyone a t  C l a r k  RECC 

l e t  you i n  on why t h e y  wanted t o  go t h e r e  t h a t  day?  

Because t h e y  wanted t o  f i n d  o u t  where it went o r  where 

it, I mean, . . . 
T h a t ' s  a l l  . . . 
Yeah. I mean, t h e y  wanted 

g o i n g  t o  run  i t ,  I mean . 
T h a t ' s  a l l  t h e y  t o l d  you? 

R i g h t .  

t o  f i n d  o u t  where t h e y  were 

So, i f  t h e y  had any ideas t h a t  t h e y  would have t o  run  

new e l e c t r i c  l i n e s ,  t h e y  d i d n ' t  l e t  you i n  on t h a t  on 

t h a t  day? 

N o .  N o .  I mean, I t h i n k  it was obv ious  t h a t  t h e y  were 

g o i n g  t o  have t o  do some work on i t .  

Okay. 

I have  s e e n  t h i s  l a n d ,  so  l e t ' s  describe it a l i t t l e  

b i t  be t t e r  so  t h a t  everybody can get  s o r t  o f  a p i c t u r e  

of i t .  The P o i n t  where your  house i s  i s  a l l  a t  a b o u t  

t h e  same l e v e l ;  c o r r e c t ?  

You know, no one else here e x c e p t  maybe you and  
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A .  

Q. 
A .  

Q. 
A.  

Q. 

A .  

Q. 

A.  

Q. 

A.  

Q. 
A.  

Q. 

Correc t .  

And how many poles  a r e  down on t h a t  l e v e l ?  

On m y  p roper ty  o r  a l l  t h e  way down t h a t  bottom? 

A l l  t h e  way down t h e  bottom t h e r e .  

Two on my proper ty  and, I guess, two more down a t  t h e  

bottom. 

Okay. N o w ,  t h a t  whole l e v e l  i s  a l s o  q u i t e  a b i t  above 

t h e  l e v e l  of t h e  r i v e r ;  c o r r e c t ?  

Yeah, c o r r e c t .  

So you've got  t h e  r i v e r  a t  one l e v e l ,  and t h e  creek i s  

obviously a t  t h e  same l e v e l  a s  t h e  r i v e r ?  

Right .  

Then t h e  l e v e l  of t he  Point where your proper ty  i s  and 

then t h e r e ' s  a t h i r d  l e v e l ;  c o r r e c t ?  

Which i s  t h e  top  of t h e  pa l i s ade .  

And whose proper ty  i s  t h a t  up t h e r e ?  

My borders  a r e  Mike Hanley, Mitchel l  Sidi nd which 

Mi tche l l  S idwe l l ' s  p roper ty  r e a l l y  d o e s n ' t  a c t u a l l y  

even touch my proper ty .  I t ' s  j u s t  b a s i c a l l y  Hanley and 

t h e n  t h e  creek, which on t h e  o the r  s i d e  of t h e  creek i s  

Pat S h e e l y .  

So, when you ' re  t e l l i n g  t h e  Commission t h a t  you d o n ' t  

have road access  t o  your proper ty ,  i s  t h a t  because you 

d o n ' t  own any of t he  proper ty  up a t  t h a t  l e v e l ;  

c o r r e c t ?  
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A. 

Q. 

A .  

Q. 
A. 

Q. 

A.  

Q. 

A .  

Right. I don't have any at - I mean - right. At this 

point in time, I have no road access to my property and 

that was all up front from day one. 

Okay. Then up top on the third, the highest, level is 

that where you have observed one pole? You talked 

about it going up the palisades? 

Yeah, that's the last pole I ever saw was, from the 

bottom, I followed the wire up to the top of the 

palisade and saw the pole at the top and that's as far 

as I had ever - I didn't know where it went past there 

and . . . 
Okay. 

. . . that was part of Todd Peyton coming down, was 
because they needed to find out where it went. 

All right. Let's talk about the condition now of the 

road or the right-of-way down to the Point. Okay? You 

talked about it starting at Mike Hanley's house up on 

the highest level; correct? 

Right. Correct. 

What is the condition, based on your observation of it, 

of the road from there down to the second level which 

is the level that the Point is on? What is the 

condition? 

It's cleared. I mean, there's pictures. It's cleared 

and you can drive a vehicle to the bottom right now. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

You've submitted pictures of that with your rebuttal 

t e s t imon y ; correct ? 

Yeah. 

Okay. Now, after that cleared section, once you get 

down to the level of the Point, . . . 
Right. 

. . . what is the condition of the road or the right- 
of-way as it leads out to the Point? 

Well, it's growed up, but, I mean, it's just saplings. 

I mean, it's not anything that couldn't be . . . 
Is there a . . . 
There's a really nice trail going down there. 

Okay. That's a foot trail? 

Foot trail. 

Is that part cleared? 

Oh, yeah. 

Okay. But, as far as a road, m thing th 

road, is there a recognizable roadbed? 

Yes, sir. 

width of 

And have you also submitted pictures of that? 

Yes, sir. 

And what would it take to drive a vehicle over that 

roadbed? 

Well, short of one little ditch that a culvert could be 

laid in, you could have a vehicle down there within a 
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Q .  

A .  

Q. 
A .  

Q. 
A .  

Q. 

A.  

Q. 
A .  

Q. 

A. 

Q. 
A. 

matter of h o u r s .  

Would you have t o  c lear  some s a p l i n g s ?  

Yeah, a chainsaw would be good and a weed ea te r .  

And, t o  f i l l  i n  t h i s  one d i t c h ?  

R i g h t .  

And t h e n ,  a f t e r  t h a t ,  you c o u l d  d r i v e  i t ?  

Yeah. People  d rove  t o  t h e  P o i n t .  I mean, there has 

been  three houses  t h e r e  t h a t ' s  been there  f o r  - I ' v e  

g o t  i t  Deeded back t o  1 8 6 6 .  T h e r e ' s  been  a s e p a r a t e  

house .  

Okay. But ,  o t h e r  t h a n  t h e  l a s t  - w e l l ,  l e t  m e  a s k  i t  

t h a t  roadbed  i s  a c t u a l l y  on your  t h i s  way. How much of 

p r o p e r t y ?  

Well, t h e  l a s t  50  f e e t  

Okay. A l l  r i g h t .  

I g u e s s .  

I mean, once you ge t  t o  my p r o p e r t y ,  you c a n ' t  go  much 

f u r t h e r .  

Okay. 

o f  these p e r m i t s  because  you 've  been q u e s t i o n e d  on 

t h a t .  When you i n i t i a l l y  i n q u i r e d  a b o u t  e l ec t r i ca l  

s e r v i c e ,  and I ' m  t a l k i n g  abou t  b e f o r e  you bought  t h e  

p r o p e r t y ,  w a s  there any t a l k  of t h e  p e r m i t s ?  

N o ,  s i r .  

When d id  t h e  t a l k  of  t h e  p e r m i t s  a r i s e ?  

A f t e r  t h e y  went down t h e r e  and saw what t h e y  had g o t t e n  

L e t  m e  a s k  you a l i t t l e  b i t  a b o u t  t h e  o b t a i n i n g  
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Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

themselves into. 

After the Todd Peyton visit? 

Yeah. 

And you were then informed that you needed these 

permits? 

Yes, sir. 

And did you take some steps towards getting those? 

I got my exemption for having a permit to build in the 

floodplain because I wasn't in the floodplain. I went 

and got my composting toilet all but approved from the 

EPA. Septic systems don't work on the river. They 

won't - so they thought that was all good. I went and 

had my - you have a problem with the gray water 

discharge, which is sink, shower, gray water, and that 

was all taken care of through water treatment and my 

biggest problem there was the discharge of it, and I 

had to purchase a water discharge permit from right 

here in Frankfort, and I ended up - I could have gone 

two ways, buy the water discharge permit or irrigate it 

and keep it on my own property, which I ended up going 

with keeping it on my own property, which was cheaper, 

which, having those done, the building permit would 

have fell in right behind that because that was the 

prerequisite to getting a building permit, . . . 
Okay. 
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A. . . . but, there again, I wasn't going to spend $2,000 
on a water discharge permit that I couldn't use. 

MR. NASH: 

Your Honor, anything else I would ask Mr. Taylor 

he has already testified to in his direct and 

rebuttal testimonies, and I don't see any need to 

go back over it again. I mean, certainly there's 

a lot of these issues that have been raised on 

cross that he has already addressed, but I don't 

see any need in rehashing that. So that's all I 

would have. 

HEARING OFFICER BRADY: 

Good call. Mr. Thomas? 

MR. THOMAS: 

I just have a couple of questions that were 

brought up by Mr. Pinney's cross. 

RECROSS EXAMINATION 

BY MR. THOMAS: 

Q. I'm going to show you a document that is a 

topographical map . . . 
A. Uh-huh. 

Q. . . . which was attached. Mr. Pinney asked you some 

questions about where your house sits. Does that - as 

an aerial view . . . 
A. Uh-huh. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q .  

A. 

Q. 
A. 

Q. 
A. 

. . . to the extent you can, can you identify where 
your property is? 

Right where the X is. 

Okay. Right where Clark Energy has marked it, so 

that's an accurate description? 

Pretty much, yeah. 

And can you show me how you would access your property 

along this roadbed that you say exists? 

Well, now, I can't - it's right in through here 

somewhere and right there is that little gully, I would 

say. 

Okay. So you're pointing to what appears to be . . . 
Well, I mean, I'm just saying that the first branch 

that's coming in there is probably that gully that I 

said where you would have to get over that. Now, if 

you had a four-wheel drive, you could get over it right 

now. 

Okay. 

And then that . . . 
And that would be coming in. This would be . . . 
I would say this is Hanley's house, . . . 
Okay. 

. . . and you would have to come down here and drive 
down that road. It curves once and then twice back 

around like that and here's the bottom of the hill. It 
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Q. 
A. 

Q. 

A. 

Q. 
MR 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

curves back around and, bang, you're there. 

Okay. 

And, there again, I'm . . . 
Guesstimating? 

Yeah. 

I understand. 

I THOMAS: 

For the record, the witness has pointed to a spot 

which I will mark with a pen so that we can 

identify it. 

And if I could just have you draw on that document 

where you think . . . 
Where I think? 

Where you think, to the best of your knowledge . . . 
Okay. You drive right down through here and then back 

up this hill. 

Okay. And then it would continue on up to . . . 
Wherever, yeah. 

Okay. Okay. 

Now, what are you - we're getting at the elevations 

here? Is that . . . 
Yes, that's the next question I've got. 

Okay. All of this elevation down through here, which 

would be - let me move over here. 
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HEARING OFFICER BRADY: 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

That's good. 

This elevation right along this river is probably in 

the floodplain. 

call the 100-year flood, and, when you actually get to 

the Point, it rises up gradually but not to the - 

actually where I'm only 30 feet out of the floodplain, 

but I'm out of the floodplain. So it takes a gradual 

slope. All of this is all real level through here, but 

then right there, right toward the end of the Point, it 

goes up onto the Point. 

So, before you get to this rise, your property, the 

property that you've described, from here over would be 

considered . . . 
The same level. 

That's the same level as your residence? 

From here to there flat road. 

Okay. And is that . . . 
Except for this. I think that's that gully right 

there. 

Okay. 

You would have to either throw a culvert in or . . . 
Now, how much of your property is in the floodplain or 

is out of the floodplain rather? Is all of your 

property out of the floodplain? 

It's probably actually below what they 
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A. Pretty much. 

MR. NASH: 

Counsel, could I take a look at that? 

MR. THOMAS: 

Yeah. 

MR. NASH: 

When you're done, I may want to use it to ask him 

some questions. 

A. There was something that was filed that tells you where 

I'm legally able to build a house on the Point. 

Q. And that's what I'm getting ready to refer to here. 

A. There you go. 

Q. You've anticipated my question. 

A. I think it says 100 by 100. 

Q. Okay. So a 100 by 100 section of your house is out of 

the floodplain? 

A. Well, is where I can build the house. 

HEARING OFFICER BRADY: 

Mr. Nash, pass that over to counsel. 

MR. NASH: 

Oh, I'm sorry. 

A. Yeah. Actually that top0 map you've got right there 

really doesn't do justice as far as elevations. 

Q. Let me show you another document, then, that may help 

you with the elevations. 
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A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A.  

Q. 

A. 

Okay. 

Here is a close-up of that same area, . . . 
Uh-huh. 

. . . the X still indicating where the creek comes 
around indicating your property. 

Uh-huh. Right. Uh-huh. 

Does that better reflect the elevations? 

I can't read them, but, I mean, that's the Point right 

there; yeah. 

Okay. This says 700. 

I think I'm 562. I think it tells you right here; 592. 

Okay. 

Anything below 592, and that's what 700? 

That's 700 at this point. 

Okay. 

And then your property - my next question would be this 

document is a letter that you submitted with your 

testimony and that is a letter from the Natural 

Resources and Environmental Protection Cabinet; isn't 

it? 

Yes, sir. 

And that indicates that a portion of your property, 

which is 100 by 100 feet, appears to be above the 100- 

year floodplain? 

Okay. 
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Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A.  

So, based upon this letter, it would appear that the 

rest of your property would be below the floodplain. 

Okay. I mean, you haven't been there. So, I mean, 

it's kind of hard to - I guess the other sides of the 

cliff are in the floodplain, I guess, . . . 
Okay. 

. . . but the top is not. 
Okay. Okay. 

But I don't . . . 
Go ahead and hand that to her so she'll have a copy of 

that. 

I mean, based on that map, it's all 700 feet, which all 

of it is out of the floodplain, which that's not 

correct. 

MR. THOMAS: 

I don't have anything else, Your Honor. Thank 

you. 

HEARING OFFICER BRADY: 

Mr. Pinney, do you have questions? Do you want 

these back? Do you need them? 

MR. PINNEY: 

No. 

HEARING OFFICER BRADY: 

Mr. Nash, do you want them back? Thank you. 

Sorry to interrupt the flow. Mr. Pinney, do you 
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have  q u e s t i o n s ?  

MR. P I N N E Y :  

BY 

Q .  

A .  

Q .  

A .  

Q .  

A .  

Q.  

A .  

Q .  

A .  

Yes. 

RECROSS EXAMINATION 

MR. PINNEY: 

M r .  T a y l o r ,  we're s i t t i n g  o v e r  here t r y i n g  t o  f i g u r e  

o u t  a n d  c l a r i f y  once  a g a i n .  You p r o b a b l y  h a v e  answered  

t h i s  q u e s t i o n .  I ' m  g o i n g  t o  a s k  i t  a g a i n .  Through 

whose p r o p e r t y  d o e s  t h a t  r o a d  r u n  t h a t  you j u s t  drew on 

t h e r e ?  

T h a t  would be Michae l  Hanley .  

Okay. 

Yeah, Michae l  H a n l e y ' s .  

And s o  h i s  p r o p e r t y  leads a l l  t h e  way up  t o  t h e  r i ve r  

there  as w e l l ?  H i s  

Yeah. 

And d o e s  M r .  S idwe l  

No. 

Okay. Thank you. 

p r o p e r t y  f r o n t s  t h e  r ive r?  

Is p r o p e r t y  f r o n t  t h e  r i ve r  

He's a t  t h e  t o p  o f  t h e  pa l i sade .  

MR. PINNEY: 

A l l  r i g h t .  No f u r t h e r  q u e s t i o n s ,  Your Honor.  

HEARING OFFICER BRADY: 

M r .  Nash? 
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MR. NASH: 

Just very briefly. 

REDIRECT EXAMINATION 

BY MR. NASH: 

Q. Vaughn, you've drawn in pen on this one topographic 

map . . . 
MR. NASH: 

And I assume - are you going to make this an 

Exhibit? 

MR. THOMAS: 

Yeah, we'll make that an Exhibit. We'll move to 

make that an Exhibit, if there's no objections. 

MR. NASH: 

No objection. 

Q. But I want the record to be clear about this. 

your best guess at where that road runs? 

A. Yeah. Yeah, and that's a pretty good guess, t 

This is 

0 .  

Q. But, I mean, you've not had, obviously, that surveyed 

or anything. 

A. Right. 

MR. NASH: 

Okay. That's all, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Thomas? 

64 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. THOMAS: 

I don't have anything else of Mr. Taylor. 

HEARING OFFICER BRADY: 

Nothing else. Mr. Pinney? 

MR. PINNEY: 

No further questions, Your Honor. 

HEARING OFFICER BRADY: 

Are we finished with Mr. Taylor? 

MR. NASH: 

I am, Judge. Who wants these? 

HEARING OFFICER BRADY: 

The Clerk or the Reporter. Mr. Taylor, they have 

indicated you may step down, sir. 

MR. THOMAS: 

There were no objections, were there, 

of making this an Exhibit? 

CL 

HEARING OFFICER BRADY: 

Mr. Pinney, 

RK EXHIBIT 1 

All right, Mr. Nash. I guess we're back to you. 

MR. NASH: 

My next witness is outside. Should I go bring him 

in? 

HEARING OFFICER BRADY: 

Please, if you would. 

65 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



e 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PINNEY: 

Your Honor, may I request  a very  br ie f  recess, 

please? 

HEARING O F F I C E R  BRADY: 

S u r e .  How much? 

MR. PINNEY: 

O h ,  t h r ee  m i n u t e s .  

HEARING O F F I C E R  BRADY: 

Five? 

MR. NASH: 

N o  o b j e c t i o n .  

HEARING O F F I C E R  BRADY: 

You can  go ahead and ge t  your  w i t n e s s  i n  and  be 

seated . . . 
MR. NASH: 

O k a y .  

HEARING O F F I C E R  BRADY: 

. . . and w e ' l l  t ake  f i v e .  

O F F  THE RECORD 

WITNESS SWORN 

HEARING O F F I C E R  BRADY: 

T h a n k  you.  Have a s ea t ,  please.  M r .  N a s h ?  
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The witness, GROVER TAYLOR, SR., after having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. NASH: 

Q .  State your name, please. 

A. Grover Taylor, Sr. 

Q. Mr. Taylor, you have previously given your testimony in 

front of a Court Reporter; correct? 

A. Correct. 

Q. And that testimony has been transcribed; correct? 

A. Correct. 

Q. Do you adopt that testimony today as your testimony on 

direct? 

A. Yes. 

MR. NASH: 

That's all I have, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Taylor, do you have any additions, changes, 

deletions, or corrections to make? 

A. Not that I'm aware of right now. 

HEARING OFFICER BRADY: 

All right. Mr. Thomas, you may ask. 

MR. THOMAS: 

Thank you, Your Honor. 
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BY 

Q. 

A. 

Q .  

A. 

Q .  

A. 

Q .  

A. 

Q. 

A. 

Q. 

CROSS EXAMINATION 

MR. THOMAS: 

Mr. Taylor, we haven't met. My name is Brian Thomas, 

and I represent Clark Energy in this matter. Do you 

remember giving a verified - well, actually, you gave a 

deposition, I believe, in this matter in front of a 

Court Reporter. Do you remember giving that 

deposition? 

Yes. 

And, in part of that deposition, you indicated that you 

had some conversations with Vaughn regarding 

electricity; is that a correct statement? 

Correct. 

What was Vaughn's concern with respect to electric 

service? 

There wasn't any concern. This was j u s t  a matter of, 

when we first started talking about the property, that 

was one of the questions that I had had. 

Now, would you classify this property as being remote, 

in a remote location? 

Yes. 

Have you ever been able to access the property other 

than by boat? 

Yeah, you can walk into it. 

Have you ever walked into it? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

No, sir. 

Where would you park or where would you stop before you 

began your walk to that property? 

I wouldn't have any idea. 

Okay. Have you had an opportunity to view the site? 

Yes. 

And, while out there, did you have an opportunity to 

look at any of the poles, electric poles, or the wiring 

that was attached to those poles? 

Yes, I did. 

What was the condition of the telephone poles or the 

electric poles? 

The wiring was down. It looked like it had been maybe 

a storm or something had knocked it down, but the poles 

appeared to be in good condition. 

Did you notice any trees lying on any of the lines? 

No, there was none. 

Were there any trees growing up into any of the wires? 

Yes, there were. 

Did you ever have any conversations with anyone at 

Clark Energy regarding this matter? 

Yes. 

Do you know who you spoke with? 

I don't remember; no, sir. 

Can you describe for us the nature of that 
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A.  

Q. 
A .  

Q. 

A. 

Q. 

A. 

Q. 
A .  

conversation? 

This was after Vaughn had bought the property a good 

while, and there was a conversation about that he was 

telling me that they did not want to put service in, 

and I called out to talk to someone about that, why and 

what was the problem. 

What was their response? 

Well, at that point in time, I don't remember the 

conversation exactly, but they had simply said that 

they - the comment was made that he had talked to 

Vaughn about this and that the service was not going to 

be available or something to that effect. 

Did they give you a reason why service would not be 

available? 

I don't remember for sure about that. It was access or 

something of that nature. 

During your conversations with Clark Energy, did you 

ever indicate an intention to possibly airlift 

materials to the site to allow Vaughn to construct a 

residence there? 

Yeah. Certainly. 

Why would you have to airlift the materials in? 

Well, at that time, it was an alternative if the road 

was not going to be big enough to bring in anything of 

that nature. Vaughn was talking about a fairly good 
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Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

size trailer and a trailer you couldn't get down any 

kind of a road unless it was pretty wide. 

What about - did you also indicate that any building 

materials would have to be airlifted in? 

I don't remember talking about that. All I talked 

about, as I remember, was the fact that a trailer - we 

had talked about airlifting a trailer into it. 

And how would you achieve that? How would you have it 

brought in? 

With a helicopter. 

And could you have gotten it there by boat? 

No. 

Why not? 

It sits on top of a cliff. So, once you got it - you 

you couldn't get it up the could get it next to it, but 

cliff. 

How far from the water's edg or the top of the river 

level is this cliff? Where does the . . . 
I'm not a good judge of distances, necessarily, but 

it's probably at least 50 foot above the water level. 

MR. THOMAS: 

I don't have anything further, Your Honor. 

HEARING OFFICER BRADY: 

Thank you, Mr. Thomas. Mr. Pinney? 
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MR. P I N N E Y :  

I have no quest ions a t  t h i s  time, Your Honor. 

HEARING OFFICER BRADY: 

M r .  Nash, any r e d i r e c t ?  

MR. NASH: 

BY 

Q. 

A .  

Q .  

A .  

Q. 

A .  

Q. 
A.  

J u s t  a couple, Your Honor. 

REDIRECT EXAMINATION 

MR. NASH: 

So, M r .  Taylor, when you observed t h e  e l e c t r i c a l  po les  

on t h e  proper ty  and t h e  wires ,  some of t h e  wires  were 

s t rung  and hanging i n  t he  t r e e s  o r ,  a t  l e a s t ,  t h e  t r e e s  

had grown up t o  t h e  l e v e l  of t h e  wires? Is t h a t  t h e  

way I understand it? 

Correc t .  

And t h e n  t h e r e  were o the r  wires t h a t  were down? 

Correc t .  

Ce r t a in ly ,  t h e  wires a t  t h e  end of t h e  pole  t h a t  u 

t o  go t o  t h e  house were down? 

Yes, they were, very d e f i n i t e l y .  

Were t h e  poles  r o t t e n ?  

No. I t  was my observat ion,  when I looked a t  them, t h a t  

I j u s t  had t o  assume t h a t  t h e  e l e c t r i c  company would 

simply r u n  new wires and b r ing  them i n .  I looked a t  a 

metal t a g  on t h e  pos t ,  and the  d a t e  on t h a t  was recent 

enough t h a t  I d i d n ' t  f i g u r e  there would be any problem. 
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The poles appeared to be solid, though. 

Q. I mean, did they have any green rot growing on them, 

the poles, to your observation? 

A. No. They were just a standard power line pole or 

telephone pole. 

Q. Were they standing up straight? 

A. Oh, yeah, yeah, yeah, they certainly were. 

MR. NASH: 

That's all I have, Judge. 

HEARING OFFICER BRADY: 

Mr. Thomas? 

RECROSS EXAMINATION 

BY MR. THOMAS: 

Q. Did you see all the poles on the site? How many poles 

did you observe when you went to the property? 

A. Oh, I think there's three or four of them that I saw. 

I'm not sure how many. That part of the property I 

didn't follow it back through to where it went to. 

MR. THOMAS: 

Nothing further, Your Honor. Thank you. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

Nothing further. 
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HEARING OFFICER BRADY: 

Mr. Nash? 

MR. NASH: 

No. Nothing further. 

HEARING OFFICER BRADY: 

Thank you, sir. They've indicated you may step 

down. 

A. Thank you. 

MR. NASH: 

Should I go get my next witness? 

HEARING OFFICER BRADY: 

Please. 

MR. NASH: 

Your Honor, this is Steve Slonaker. 

HEARING OFFICER BRADY: 

Raise your right hand for me, please. 

WITNESS SWORN 

HEARING OFFICER BRADY: 

Thank you. Have a seat. You may ask, Mr. Nash. 

The witness, STEVE SLONAKER, after having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. NASH: 

Q. Sir, will you state your name and spell the last name 

for the Clerk, please? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Steve Slonaker. That last name is spelled S-l-o-n-a-k- 

e-r. 

Mr. Slonaker, 

in front of a 

Yes, I have. 

And, to your 

transcribed? 

Yes. 

have you previously given your testimony 

Court Reporter? 

nowledge, has that testimony been 

And do you adopt that testimony today as your direct 

testimony? 

Yes, I do. 

Do you have any additions or changes that you wish to 

make to that testimony? 

No, I don't. 

MR. NASH: 

That's all I have, Judge. 

HEARING OFFICER BRADY: 

All right. Mr. Thomas? 

CROSS EXAMINATION 

BY MR. THOMAS: 

Q. Is it Mr. Slonaker? 

A. That's correct. 

Q. All right. And, if I mispronounce your name, please 

correct me. 

A. You did just fine. 
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Q. 

A.  

Q. 

A .  

Q. 

A .  

Q. 

A.  

Q .  

A .  

(2. 

And, i f  you d o n ' t  mind, I ' l l  probably c a l l  you Steven, 

i f  t h a t ' s  okay. 

T h a t ' s  j u s t  f i n e  a s  wel l .  

I n  t h e  depos i t ion  t h a t  you gave, you t a l k e d  about being 

on t h e  proper ty .  H o w  many times would you say you've 

been on t h i s  p roper ty  commonly r e f e r r e d  t o  a s  t h e  

Poin t?  

I ' v e  been going down t h e r e  f o r  t h e  p a s t  18-19 years ,  i n  

t h a t  range. I t  would be hard t o  g ive  you an exac t  

number. I ' v e  gone many, many, many times,  sometimes a s  

many a s  probably 20-30 times a year .  So you mul t ip ly  

t h a t  by the  number of years  and, a s  I ' m  l i v i n g  on t h a t  

p a r t  of t h e  r i v e r  now, much more o f t e n  even now i n  t h e  

l a s t  few years .  

And you've had occasion t o  a c t u a l l y  be on t h e  proper ty  

t h a t ' s  owned by M r .  Taylor? 

Yes, I have. 

And, a t  one time, t h e r e  were some e l e c t r i c  po les  t h a t  

e x i s t e d  o r  t h a t  were on t h a t  proper ty?  

Yes, t h e r e  were. 

How many poles  would you say were t h e r e  t h a t  you 

observed on a regular  b a s i s ?  

The poles  t h a t  I saw, t h e r e  was approximately four  o r  

f i v e  po le s .  

And where were those poles  loca ted?  

76 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

4 

5 

6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A.  

Q. 

A.  

Q. 

A .  

Q. 

A.  

Q. 
A .  

Q. 

A.  

Q. 

A.  

They ran along t h e  proper ty  l i n e  lead ing  t o  where t h e  

home had been. 

Would you say t h a t  those poles  were p a r a l l e l  t o  t h e  

r i v e r  o r  were they perpendicular  t o  t h e  r i v e r ?  Did 

they . . . 
They were p a r a l l e l  t o  t he  r i v e r .  

Did you ever  see where those poles  went t o  o r  where was 

t h e  po in t  of e l e c t r i c a l  s e rv i ce?  

A s  f a r  a s  I saw them, they went t o  a po in t  where, when 

I walked i n t o  t h e  property,  they s t a r t e d ,  bu t  I never 

followed t h e  e n t i r e  l i n e  of po le s .  

And over how long a d i s t ance  would you say 

t o  f i v e  poles  ran? 

An e igh th  of a m i l e  o r  a q u a r t e r  of a m i l e  

l i k e  t h a t .  

What were t h e  condi t ion of those poles?  

Exce l len t  condi t ion .  

those four  

some t h i n g  

How would you descr ibe  o r  how would you de f ine  

e xce 11 en t condi t i on ? 

They b a s i c a l l y  looked t o  m e  completely unharmed. They 

were s o l i d .  They were i n  p lace  l i k e  t h e  day they had 

been put  i n .  

Was there any growth, brush, p l a n t  l i f e ,  t h a t  was 

growing up around t h e  poles?  

Yes, there was new t r e e s ,  and t h a t  type of t h ing ,  t h a t  
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Q. 

A .  

Q. 

A. 

Q. 

A. 

Q. 

A .  

MR. 

had grown up along the lines of the poles, and that 

type of thing. 

Were there any trees that had grown up into the wires 

that were spanning between the poles? 

There was trees that had grown up and, you know, I 

didn't look at it that closely, but there are trees, I 

assume, that probably were touching some of the lines. 

Do you have any experience in either construction of 

electrical lines or construction of electrical service, 

setting poles and attaching electric wire to those 

poles? 

No, I don't. 

In your deposition, you state, from what you know of 

wires and lines, they looked in perfect condition. 

What is your knowledge of wires and lines? 

Well, just what I have seen from service that runs to 

property like my own and property everywhere else that 

you would commonly walk by. The poles, if you were 

going to somebody's house, looked just like they would 

look if you were going to your neighbor's. 

And that was for the four or five poles that you were 

able to see from the Point or along the Point? 

That's correct. 

THOMAS : 

I don't have anything further, Your Honor. 
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HEARING OFFICER BRADY: 

Thank you. Mr. Pinney? 

MR. PINNEY: 

No questions, Your 

HEARING OFFICER BRADY: 

Redirect, Mr. Nash 

BY 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

Honor. 

REDIRECT EXAMINATION 

MR. NASH: 

The condition of the poles, did you see any rot on the 

poles? 

None whatsoever. 

Any green rot growing on the poles? 

No, not at all. 

When you've gained access to the property over these 

many years, I assume sometimes you come in by boat. 

Yeah, sometimes and walk in other times. 

You walk in sometimes? 

Yes. 

Where do you walk in from? 

The adjacent farm. There's a large farm that a friend 

of mine owns that's abutting to the property, and we 

just walk over the hill down to the place where the 

house had been and where there had been a dock and a 

stair leading to the dock and all of that. 

Whose land is that? 
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A.  P a t  S h e e l y  owns t h e  a d j a c e n t  farm.  I t ' s  Cat t le  S p r i n g  

Farm. 

Q .  C a t t l e  S p r i n g  Farm? 

A.  T h a t ' s  c o r r e c t .  

Q .  When you w a l k  i n  th rough  t h e  Shee ly  p r o p e r t y ,  i s  i t  

tough  t o  ge t  t o  t h e  P o i n t ?  

A.  Not a t  a l l .  We always carr ied o u r  t e n t  and  o u r  gear 

and  w a l k e d  down. Never had a problem one .  

Q.  Do you have t o  scale up and down c l i f f s  coming i n  t h a t  

way? 

A.  No. Nothing b u t  j u s t  walk ing  down a p a t h .  

MR. 

BY 

Q. 

A.  

MR. NASH: 

T h a t ' s  a l l ,  Judge.  

HEARING OFFICER BRADY: 

M r .  Thomas? 

THOMAS : 

Thank you, Your Honor. 

RECROSS EXAMINATION 

IR. THOMAS: 

What i s  t h e  c o n d i t i o n  of t h e  docks  o r  t h e  s t a i r s  t h a t  

are  down there  on t h e  p r o p e r t y  t h a t  you s a y  you w a l k e d  

up? 

The s ta i r s  t h a t  a re  l e a d i n g  t o  t h e  dock are  metal ,  and  

t h e y ' v e  r u s t e d ,  and  r i g h t  now you can  s t i l l  w a l k  down 

them, b u t ,  a t  t h i s  p o i n t  i n  t i m e ,  t h e y  s h o u l d  be 
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replaced, o r  whatever .  If t h e y  were g o i n g  t o  be used  

f r e q u e n t l y ,  t h e y  would have t o  e i t h e r  be upgraded  o r  

changed.  

Does i t  e x t e n d  a l l  t h e  way t o  t h e  water ' s  edge? 

I t  goes  down and t h e r e ' s  p r o b a b l y  a 2 0  f o o t  area t h a t  

i t  does  n o t  r e a c h  comple t e ly  t o  t h e  water. 

Q .  When you come i n  from t h e  Shee ly  p r o p e r t y ,  what 

Q. 

A.  

d i r e c t i o n  a re  you g o i n g  i n  o r d e r  t o  ge t  t o  t h e  P o i n t ?  

A.  I ' m  head ing  towards  t h e  r i v e r .  

MR. THOMAS: 

Your Honor, i f  I may, i f  I - you have t h o s e  

drawings ,  don ' t you, m a  ' a m ?  

REPORTER: 

Q. 

A .  

Q. 

A .  

Q. 

Y e s .  

I ' m  g o i n g  t o  show you a t o p o g r a p h i c a l  map. 

i t  a round  h e r e  so  everybody can see i t .  

t h e  l o c a t i o n  o f  M r .  T a y l o r ' s  p r o p e r t y .  Where i s  M s .  

S h e e l y ' s  p r o p e r t y  i n  r e l a t i o n s h i p  t o  t h a t ?  

i s  r u n n i n g  here .  

M s .  S h e e l y ' s  p r o p e r t y  i s  a l l  t h i s  a round t h r o u g h  here.  

Okay. So, i n  o r d e r  t o  g e t  from M s .  S h e e l y ' s  p r o p e r t y  

t o  M r .  T a y l o r ' s  p r o p e r t y ,  you a c t u a l l y  have  t o  c r o s s  

J o u e t t  C r e e k ?  

That  ' s c o r r e c t .  

How w i d e  i s  t h a t  creek? 

L e t  m e  t u r n  

T h i s  X marks  

The r i v e r  
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A .  I t  var ies  i n  p o i n t s .  That  p a r t i c u l a r  way w e  went ,  I 

would s a y  i t ' s  t e n  f e e t  o r  f i f t e e n  f e e t .  

Q. Have you ever d r i v e n  down from M s .  S h e e l y ' s  p r o p e r t y  t o  

t h e  P o i n t ?  

A.  We would d r ive  t o  t h e  back o f  h e r  f a r m  a n d  j u s t  w a l k  

down f rom t h e r e .  

Q .  Could  you have  g o t t e n  a v e h i c l e  f rom t h e  b a c k  o f  t h e  

farm where you parked t o  M r .  T a y l o r ' s  p r o p e r t y ?  

A .  From her farm, no ,  you c o u l d n ' t .  

MR. THOMAS: 

I d o n ' t  have  a n y t h i n g  f u r t h e r .  

HEARING OFFICER BRADY: 

M r .  P inney?  

MR. P I N N E Y :  

No q u e s t i o n s ,  Your Honor. 

HEARING OFFICER BRADY: 

M r .  Nash? 

MR. NASH: 

J u s t  one  fo l low-up  o r  maybe two.  

REDIRECT EXAMINATION 

BY MR. NASH: 

Q. The J o u e t t  Creek  t h e r e ,  t h e  pa r t  t h a t  you c r o s s ,  d o e s  

i t  a l w a y s  have  water i n  i t? 

A .  No. Dur ing  t h e  summer, t h a t  creek s t a y s  p r i m a r i l y  d r y .  

Only i n  t h e  w i n t e r  months a n d  s p r i n g  d o  you h a v e  water 
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f l o w i n g  o u t  o f  t h a t  c r e e k .  

Q .  And i t ' s  deep t h e r e  a t  t h e  mouth where it goes i n t o  t h e  

r i v e r ;  c o r r e c t ?  

A.  R i g h t .  

Q .  B u t  v e r y  q u i c k l y  i t  g e t s  v e r y  s h a l l o w ;  d o e s  it n o t ?  

A .  Yes, s h o r t l y  t h e r e a f t e r ,  i t  becomes more of a r o c k  bed 

t h a n  a n y t h i n g  e l se .  

MR. NASH: 

R i g h t .  Okay. T h a t ' s  a l l ,  Judge .  

HEARING OFFICER BRADY: 

M r .  Thomas? 

MR. THOMAS: 

N o t h i n g  f u r t h e r ,  Your Honor. 

HEARING OFFICER BRADY: 

M r .  P inney?  

MR. PINNEY: 

N o t h i n g  f u r t h e r .  

HEARING OFFICER BRADY: 

Thank you, s i r .  You may s t ep  down. 

A.  Thank you.  

WITNESS SWORN 

HEARING OFFICER BRADY: 

Thank you. Have a seat ,  please.  M r .  Nash? 
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BY 

Q. 
A. 

Q. 
A. 

Q .  

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

The witness, DONALD BRENT MYERS, after having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

MR. NASH: 

Will you state your name, please? 

Donald Brent Myers. 

You go by the name of Brent? 

Yes, sir. 

Okay, Brent. Brent, you've given your testimony in 

front of a Court Reporter in this case? 

Yes, sir. 

And, to your knowledge, that testimony has been 

transcribed? 

Yes, sir. 

And do you adopt that testimony as your testimony on 

direct today? 

Yes, sir. 

Do you wish to make any changes or alterations to your 

testimony? 

No, sir. 

MR. NASH: 

Okay. Pass the witness. 

HEARING OFFICER BRADY: 

Mr. Thomas? 
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BY 

Q. 

A .  

Q. 
A .  

Q .  

A .  

Q. 
A .  

Q .  

A .  

Q .  

A .  

Q. 
A .  

Q.  

A .  

CROSS EXAMINATION 

MR. THOMAS: 

M r .  Myers, my name i s  B r i a n  Thomas, and  I ' m  r e p r e -  

s e n t i n g  C l a r k  Energy. I ' v e  g o t  a f e w  q u e s t i o n s  o f  you. 

How would you describe t h i s  p i e c e  of  p r o p e r t y  t h a t  M r .  

T a y l o r  bought?  

J u s t  a p i e c e  o f  ground on t h e  Kentucky R i v e r .  

Would you d e s c r i b e  it as remote? 

Somewhat. 

A r e  t h e r e  any o t h e r  houses  b u i l t  a round  t h i s  p r o p e r t y  

t h a t  you can  see? 

From t h e  r i v e r b a n k ,  there i s .  

But n o t  from s t a n d i n g  on h i s  p r o p e r t y ?  

No. No. 

Have you had o c c a s i o n  t o  be on h i s  p r o p e r t y ?  

Yes. 

D i d  you have an  o p p o r t u n i t y  t o  o b s e r v e  some e l e c t r i c a l  

p o l e s  and wires t h a t  were l o c a t e d  on t h a t  p r o p e r t y ?  

Yes. 

What i s  t h e  c o n d i t i o n  of  t h e  p o l e s ?  

F i n e .  There w a s n ' t  n o t h i n g  wrong t h a t  I c o u l d  see w i t h  

them. 

D i d  you do any c l o s e  examina t ion  of t h e  p o l e s ?  

Well, t o  be h o n e s t  w i t h  you, I d id  because  t h e y  were i n  

be t te r  shape  t h a n  t h e  ones  I ' v e  g o t  on my farm. 
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Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

What a b o u t  t h e  wires t h a t  were connec ted  t h a t  were 

spann ing  between t h e  p o l e s ?  What was t h e i r  c o n d i t i o n ?  

Trees had grown up around them a l i t t l e  b i t .  

D i d  t h e y  l o o k  i n  good shape?  

I c o u l d n ' t  t e l l ,  r e a l l y .  I d i d n ' t ,  you know, pay  t h a t  

much a t t e n t i o n  t o  t h a t  d e t a i l .  

Was t h e r e  a t r a n s f o r m e r  t h a t  you obse rved  on M r .  

T a y l o r ' s  p r o p e r t y ?  

Y e s .  

What w a s  i t s  c o n d i t i o n ?  

I t  w a s  p r e t t y  bad. There had been some p e o p l e  u s i n g  i t  

for t a r g e t  p r a c t i c e .  

There were b u l l e t  h o l e s  i n  i t ?  

Yes, s i r .  

What k i n d  of undergrowth had grown up i n t o  t h e  w i r e s ?  

S m a l l  s a p l i n g s .  

How e n t r e n c h e d  were t h e y  i n  t h e  w i r e s ?  

P r e t t y  good. 

Were any of t h e  wires down? 

There were some I remember s e e i n g  i n  t h e  t r e e t o p s ,  and  

I do remember s e e i n g  some t h a t  were l a y i n g  on t h e  

ground.  

How many p o l e s  would you s a y  you obse rved  on or a round  

M r .  T a y l o r ' s  p r o p e r t y ?  

P robab ly  r i g h t  a t  h a l f  a dozen o r  so.  
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Q. 

A. 

Q. 

A .  

Q .  

A .  

Q.  

A .  

Q .  

A t  some p o i n t ,  d i d  you have an  o p p o r t u n i t y  t o  o b s e r v e  

t h e  p r o p e r t y  a f t e r  t h e s e  p o l e s  were c u t  down? 

Yes. 

What was t h e  c o n d i t i o n  of  t h e  wire? What d id  you 

o b s e r v e  w i t h  r e s p e c t  t o  t h e  wire t h a t  had once  been  

hang ing  i n  t h e  . . . 
A f t e r  t h e y  had c u t  them down? 

A f t e r  t h e y  had c u t  them down. 

I t  was l a y i n g  there  i n  a p i l e  on t h e  ground.  

Was there  a l s o  some wires t h a t  were s t i l l  hang ing  i n  

t h e  t r e e s ?  

Not t h a t  I n o t i c e d  a f t e r  t h e y  c u t  t h e  p o l e s  down; no.  

I want t o  show you a document t h a t  was your  d e p o s i t i o n ,  

M r .  Myers. 

MR. THOMAS: 

Page 11. Page 11, M r .  P inney .  

Q. T h i s  i s  a copy t h a t  was p r o v i d e d  t o  u s  by  M r .  T a y l o r ' s  

c o u n s e l ,  and t h i s  i s  t h e  d e p o s i t i o n  of Donald B r e n t  

Myers. Do you remember t a k i n g  t h a t  d e p o s i t i o n ?  

A.  Yeah. 

Q .  On Page 11, Line  9 ,  M r .  Nash asked you t h e  q u e s t i o n ,  

"What a b o u t  any of t h e  w i r e s ?  

t h a t  a f t e r  t h e y  were down?" T h i s  a n s w e r  i s ,  " I t  seems 

l i k e  I remember t h e r e  were some c o i l e d  up, you know; 

some s t i l l  hanging  i n  t h e  t rees . "  Is t h a t  a n  a c c u r a t e  

D i d  you o b s e r v e  any  of 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 
A.  

Q. 

A. 

statement, the testimony that you gave in your 

deposition? 

Yeah, I believe so. 

So, when you told me that you don't remember any wires 

in the trees today, you would say that your deposition 

is a better recollection of those events than your 

testimony today? 

I don't understand what you mean. 

Well, you testified just a few minutes ago, after the 

poles were cut down, there were no wires in the trees. 

I don't remember seeing any. 

Okay. But, in your deposition, you indicate that there 

were wires hanging in the trees. 

Because we had been up there recently looking at it. 

Pardon? 

We had been up there recently looking at it. 

Okay. 

That's been awhile back. 

Okay. So, if you said it in your deposition, then 

that's a true statement? 

Yeah, we had just been down there a day or two before 

that. 

MR. NASH: 

Your Honor, this brings up an objection. I've not 

made this objection to this point, but let me make 
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it now, if I may. You know, opposing counsel is 

going through and basically reasking the same 

questions that have already been asked in sworn 

testimony I guess in the hopes that a witness, you 

know, in the courtroom today will say something 

just a little bit different. You know, I'm not 

going back on my questioning and asking the same 

questions over again. It's my understanding that 

the Order prohibits that. We're to delve into new 

areas. So I would object to reasking the precise 

same questions that have been asked in deposition 

testimony. 

MR. THOMAS: 

Your Honor, if I may, in a civil proceeding, both 

parties would have the opportunity to both direct 

examine as well as cross examine, and your cross 

examination would include pointing out items that 

were addressed on the direct examination and 

that's all that I've done. I'm not trying to 

belabor the point, and I'm not trying to go 

through line by line. I'm just picking out points 

that I would normally cross had I been given the 

opportunity at the time of the deposition. 

HEARING OFFICER BRADY: 

I'm going to overrule the objection. I sense that 
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there is perhaps an impeachment base to the cross 

examination, and impeachment is always appro- 

priate. Whether there is or not, I'm going to let 

him handle it that way, and I'll allow you the 

same latitude should you need it, Mr. Nash. You 

may ask. 

MR. THOMAS: 

I have nothing further, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

Thank you. 

No questions, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Nash? 

MR. NASH: 

Yes, Your Honor, just a few here. Do we have the 

original of his testimony? It was . . . 
HEARING OFFICER BRADY: 

It's in the record, because I read it. 

MR. NASH: 

Is the record here in the courtroom? 

HEARING OFFICER BRADY: 

I don't think so. I didn't bring it. 

MR. NASH: 

Is there a way that we could get it in the 
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courtroom? The reason I ask, Your Honor, is 

there's one photograph that this witness took, the 

only original of which is filed in with the 

original testimony. I want to ask him questions, 

but I'm also going to need that for later on 

cross. So I can go ahead now, but, at some point 

today, could we get that brought into the 

courtroom? 

HEARING OFFICER BRADY: 

Sure. Sure. 

MR. NASH: 

Okay. 

HEARING OFFICER BRADY: 

Absolutely. 

REDIRECT EXAMINATION 

BY MR. NASH: 

Q. Brent, do you remember this photograph I'm talking 

A. 

about that you attached as an Exhibit to your sworn 

statement? 

Yes, sir. 

Q. This is a photograph you took; correct? 

A. Yes, sir. 

Q. And it shows one of the electric poles in the 

photograph. Just for clarification purposes, when you 

took this photograph, the pole, obviously, is still 

91 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A.  

Q .  

A .  

Q. 

A .  

Q. 

A .  

Q .  

A .  

Q.  

A .  

Q. 

s tanding .  

Uh-huh. 

Were you aware of  any d i spu te  a t  t h e  t i m e  t h a t  you took 

t h i s  photograph between Vaughn and Clark RECC? 

N o ,  s i r .  

Was t h e  purpose of tak ing  t h i s  photograph t o  show t h e  

e lec t r ic  pole  i n  some way? 

N o .  I j u s t  thought i t  made a good p i c t u r e  of him and 

h i s  boy s tanding w i t h  t h e  r i v e r  f o r  a background. 

And i t  was j u s t  f o r t u i t o u s  t h a t  t h e  pole  was i n  t h e  

p i c t u r e ?  

Yeah. Yeah. 

I t  was j u s t  by chance? 

Yeah. 

Okay. P r io r  t o  t h e  poles  being c u t  down, had you 

helped Vaughn i n  any s o r t  of s i t e  p repa ra t ions?  Had 

you done any work around where t h e  house was going t o  

be b u i l t ?  

Yeah, w e  c l ea red  some undergrowth out  and was t r y i n g  t o  

f i n d  a p lace  where i t  would be most s u i t a b l e  f o r  a 

foundation. L i k e  I say, i t ' s  on top  of bedrock, and, 

you know, we was j u s t  t r y i n g  t o  l o c a t e  where t h e  most 

f e a s i b l e  spot  f o r  a house would be.  

Okay. And d i d  you ever observe any metal t a g s  on these  

po le s?  
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A. Seems like, you know, there was like a little - when 

they come out and do their inspections, they usually 

nail one to it. That's what they do down where I live 

and I remember seeing the little shiny - like I say, I 

didn't pay that much attention to detail, but there was 

a sticker on there of some sort or a round keyhole 

shape type sticker. 

Q. And that's when the poles were still standing? 

A. Yeah. 

MR. NASH: 

Okay. That's all I have, Judge. 

HEARING OFFICER BRADY: 

Thank you. Mr. Thomas? 

MR. THOMAS: 

I don't have anything further. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

Nothing further, Your Honor. 

HEARING OFFICER BRADY: 

All right, sir. You may step down, sir. 

A. Okay. 

MR. NASH: 

Your Honor, I have one more witness, and I will 

get her in before noon here. So I may be able to 
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quit . . . 
HEARING OFFICER BRADY: 

All right, sir. 

HEARING OFFICER BRADY: 

Thank you. Have a seat, please. 

Nash. 

MR. NASH: 

BY 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Thank you, Judge. 

WITNESS SWORN 

You may ask, Mr. 

The witness, CHERI KIRKWOOD, after having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

MR. NASH: 

Will you state your name and spell it, please, for the 

Clerk? 

Cheri, C-h-e-r-i, Kirkwood, K-i-r-k-w-o-o-d. 

And, Ms. Kirkwood, you have previously testified before 

a Court Reporter; correct? 

Yes. 

And, to your knowledge, that testimony has been 

transcribed? 

Yes. 

And do you adopt today that testimony as your direct 

testimony? 

Yes. 
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Q. Do you wish to make any changes or additions to that 

testimony? 

A. No, I don't. 

MR. NASH: 

Pass the witness, Your Honor. 

HEARING OFFICER BRADY: 

Thank you. Mr. Thomas? 

MR. THOMAS: 

I don't have 

Honor. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

No questions 

MR. NASH: 

any questions of this witness, Your 

Your Honor. 

That was easy. 

HEARING OFFICER BRADY: 

I believe that does it. You're free to step down. 

A. Thank you. 

HEARING OFFICER BRADY: 

Thank you. Do you have more? 

MR. NASH: 

Your Honor, we submitted the direct testimony of a 

Roger Tuttle and that would be the last of our 

witnesses. He is working today, and, frankly, his 
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testimony is duplicative of the others, and I 

didn't see any real need in bringing him today. 

If need be, I will actually even withdraw his 

testimony as being duplicative or submit it 

without cross examination for what it's worth, 

Judge. 

MR. THOMAS: 

And, Your Honor, we would have had no cross 

examination of Mr. Tuttle anyway. So we would 

have no objection to his testimony being admitted 

as part of this proceeding. 

MR. NASH: 

But let me state for the record, Judge, that we've 

got the situation of the two witnesses that they 

submitted the testimonies of today who I assume 

are not here for cross examination today. I think 

that those witnesses should be subjected to cross 

examination, and I don't want to, by offering Mr. 

Tuttle into the record, waive my objection to 

their witnesses, and, if, by doing that, it would, 

I would not offer Mr. Tuttle's testimony and would 

withdraw it because of the lack of counsel to have 

cross examination of Mr. Tuttle. 

HEARING OFFICER BRADY: 

Any change in what you told me? 
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MR. THOMAS: 

No, Your Honor. 

HEARING OFFICER BRADY: 

Okay. Then Mr. Tuttle stays in, but you have not 

waived any objection to the two that are mentioned 

by motion this morning? 

MR. NASH: 

Correct. 

HEARING OFFICER BRADY: 

Fair enough. Does that, then, complete your case, 

Mr. Nash? 

MR. NASH: 

Those are all the witnesses whose testimony we 

submitted on direct, Judge, and, yes, it does. 

HEARING OFFICER BRADY: 

All right. Complainant rests. Beautifully timed, 

six minutes till noon. 

MR. NASH: 

I planned it that way all along, Judge. 

MR. THOMAS: 

We had to work out some things beforehand so I 

didn't run over, Judge. 

HEARING OFFICER BRADY: 

I was going to say, you know, being one, I love 

lawyers, but the only thing they can't do is 
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estimate the length of time it takes to put on a 

hearing. Let me ask this, Mr. Thomas. How many 

witnesses do you plan to put on? 

MR. THOMAS: 

Four, Your Honor, and those will be the three 

direct testimonies that we originally filed, 

Shannon Messer, James Maynard, and Todd Peyton, 

and also Scott Sidwell who was one of the rebuttal 

witnesses. 

HEARING OFFICER BRADY: 

Now, I'll ask you what I just said lawyers 

couldn't do. What's your guess of how long it'll 

take you to present those four witnesses? 

MR. THOMAS: 

Well, Your Honor, I . . . 
HEARING OFFICER BRADY: 

Of course, and I know that wesn't depend on you 

but . . . 
MR. THOMAS: 

I think it's all going to depend on Mr. Nash. 

MR. NASH: 

Yeah. 

MR. THOMAS: 

It depends on what kind of cross examination he 

has prepared for them. Of course, we will follow 
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the same procedures in just having them confirm 

their testimony, but I would say a couple of 

hours. 

HEARING OFFICER BRADY: 

Mr. Nash, this in no way limits you, but, inasmuch 

as you're familiar with their direct, have you got 

any gut feelings as to how long it would take you 

to get through with their witnesses? 

MR. NASH: 

I think we did mine here in about an hour and 

forty-five minutes. 

in, in that same amount of time, if not less. 

We think we can get theirs 

HEARING OFFICER BRADY: 

What I'm thinking is, then, if we come back at 

1:OO then that, given two hours, is 3 : 0 0 ,  even two 

hours and a half is 3 : 3 0 .  Is that within 

reasonable expectation of everybody as to how long 

it might take to finish this? 

MR. THOMAS: 

Yes, Your Honor, I believe so. 

MR. NASH: 

It is, and one thing I did want to ask you about 

is, and it wasn't, I don't think, addressed in the 

pretrial Order, I have prepared a brief five or 

ten minute closing statement. Do you entertain 
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MR. NASH: 

Okay. Well, if I had to choose between an oral OL 

a written closing, I would prefer a written 

closing, Judge. 

HEARING OFFICER BRADY: 

That doesn't surprise me. I would have, too, and 

the only question about timing was not to say that 

you would be limited but to decide whether we had 

30 minutes for lunch or an hour. Now, that's what 

that was all about. 

MR. NASH: 

You know, frankly, I could do 30 minutes or an 

hour. I probably won't go to lunch anyway. 

HEARING OFFICER BRADY: 

Well, why don't we take an hour? 

MR. PINNEY: 

I have no objection to that whatsoever, Your 

Honor. 

HEARING OFFICER BRADY: 

Then it's about four minutes until noon. Let's 

recess and reconvene at one o'clock. 

MR. NASH: 

Thank you, Your Honor. 

HEARING OFFICER BRADY: 

Thank you. 

101 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



I 

! 

1( 

1' 

1; 

1: 

1 L  

1: 

I f  

17 

18 

19 

20 

21 

22 

23 

24 

25 

OFF THE RECORD 

HEARING O F F I C E R  BRADY: 

L e t  t h e  record show t h a t  a l l  p a r t i e s  and a l l  

counsels have re turned  and, M r .  Thomas, I be l i eve  

w e  a r e  t o  Clark Energy Cooperat ive 's  response,  i f  

you ca re  t o  make one. 

MR. THOMAS: 

Your Honor, f i r s t ,  before  w e  b r ing  on any 

w i t n e s s e s ,  I would l i k e  - i n  t h e  normal p r a c t i c e ,  

t h i s  would be the  po in t  where a motion f o r  a 

d i r e c t e d  v e r d i c t  would be made. I do not  know i f  

i t ' s  t h e  p o s i t i o n  of t h e  Commission t o  do so ,  bu t ,  

i n  response t o  two Orders t h a t  were en tered ,  I 

would l i k e  t o ,  i f  t h e  Court would e n t e r t a i n ,  make 

t h a t  argument. I d o n ' t  know i f  t h e  Court wants t o  

do t h a t  o r  . . . 

HE R I N G  OFFICER BRADY: 

About a d i r e c t e d  v e r d i c t ?  

MR. THOMAS: 

About a d i r e c t e d  v e r d i c t .  

HEARING OFFICER BRADY: 

A man a f t e r  my own h e a r t ,  you do know how t o  

p r a c t i c e ,  and what I w i l l  t e l l  you i s  i t ' s  t imely 

made, and I w i l l  take i t  under cons ide ra t ion .  I n  

t h e  meantime, present  your case .  
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MR. THOMAS: 

Thank you. We would call Scott Sidwell. 

HEARING OFFICER BRADY: 

All right, sir. Raise your right hand for me, 

please, sir. 

WITNESS SWORN 

HEARING OFFICER BRADY: 

Thank you, sir. Have a seat, please. You may 

ask, Mr. Thomas. 

MR. THOMAS: 

Thank you, Your Honor. 

The witness, SCOTT SIDWELL, after having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. THOMAS: 

Q. Could you please state your name for the record, sir? 

A. Scott Sidwell. 

Q. And are you an employee of Clark Energy Cooperative? 

A. Yes, I am. 

Q. On July 5 of this year, 2001, did you sign a Verified 

Rebuttal Testimony that was presented to the Public 

Service Commission with respect to this case? 

A. Yes, I did. 

Q. Did you remember having an opportunity to review the 

questions and answers that were provided in that 
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document ? 

A. Yes, I did. 

Q. Do you hereby wish to adopt that Verified Testimony as 

your testimony here today? 

A. Yes, I do. 

Q. Do you have any additions, corrections, or deletions 

that you wish to make to that testimony? 

A. No, I don't. 

MR. THOMAS: 

Judge, with that, I would ask that it be admitted 

and pass the witness to Mr. Nash. 

HEARING OFFICER BRADY: 

Thank you. Mr. Nash, you may cross. 

MR. NASH: 

Thank you, Judge. 

CROSS EXAMINATION 

BY 1R. NASH: 

Q. Mr. Sidwell, my name is Patrick Nash, and I represent 

Vaughn Taylor in this case. Are you any relation to 

Mitchell Sidwell? 

A. Yes , cousins. 

Q. You're cousins? 

A. Yeah. 

Q. And is that the same Mitchell Sidwell whose affidavit 

was submitted this morning? 
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A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

MR. 

That's correct. 

Did you obtain that affidavit from him? 

No, sir. 

Okay. Mr. Sidwell, I've just got a very few questions 

for you. You've met Vaughn Taylor before; correct? 

No, sir. 

You've spoken with him? 

Yes, sir, on the phone. 

When you spoke with him on the phone, did you tell him 

that electrical service should be available to his 

property? 

Mr. Taylor told me that there was an old power line 

there, and I told him that probably would not be a 

problem if there was existing service there. 

Okay. 

with your normal prerequisites for service? 

To come in and sign up. 

Right. 

That would be correct. 

And you told him that so long as he complied 

NASH : 

That's all I have, Judge. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

No questions at this time. 
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HEARING OFFICER BRADY: 

Redirect ,  M r .  Thomas? 

MR. THOMAS: 

Thank you, Your Honor. 

REDIRECT EXAMINATION 

BY IR. THOMAS: 

Q .  M r .  S i d w e l l ,  d i d  you know what area M r .  T a y l o r  was 

t a l k i n g  a b o u t  when he asked you i f  s e r v i c e  would be 

a v a i l a b l e ?  

A.  Yes, I knew what area it  was; yeah.  

Q.  D i d  you know t h e  e x a c t  l o c a t i o n  o f  t h e  p i e c e  o f  

p r o p e r t y ?  

A .  No. 

Q .  How was it ,  t h e n ,  t h a t  you were able  t o  t e l l  h i m  t h a t  

i t  would be no problem g e t t i n g  service? 

A.  I o n l y  t o l d  him t h a t  I knew w e  s e r v e d  t h e  area.  I knew 

t h e r e  were power l i n e s  i n  t h e  area,  and  he  had t o l d  m e  

t h e r e  was an  e x i s t i n g  l i n e  t h e r e  and,  from t h a t ,  t h a t  

was what I sa id .  

Q .  So t h e  r e a s o n  you sa id  t h a t  you c o u l d  p r o v i d e  s e r v i c e  

i s  because  t h a t  w a s  i n  C l a r k  E n e r g y ' s  s e r v i c e  a r e a ?  

A.  T h a t ' s  c o r r e c t .  

MR. THOMAS: 

I d o n ' t  have a n y t h i n g  f u r t h e r ,  Judge .  

106 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

18 

19 

20 

21 

22 

23 

24 

25 

HEARING OFFICER BRADY: 

Mr. Nash? 

MR. NASH: 

Nothing further. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

No questions, Your Honor. 

HEARING OFFICER BRADY: 

I believe that means you may step down, sir. 

A. Thank you. 

HEARING OFFICER BRADY: 

Thank you. 

MR. THOMAS: 

Next, Your Honor, I would call Shannon Messer. 

HEARING OFFICER BRADY: 

All right, sir. Raise your right hand. 

WITNESS SWORN 

HEARING OFFICER BRADY: 

Thank you. Have a seat, please. Mr. Thomas? 

MR. THOMAS: 

Thank you, Your Honor. 
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BY 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

The witness, SHANNON MESSER, after having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

MR. THOMAS: 

Could you please state your name for the record, sir? 

My name is Shannon Messer. 

And, if you would, spell that just for benefit of the 

Clerk. 

The first name is Shannon, S-h-a-n-n-o-n, last name 

Messer, M-e-s-s-e-r. 

Mr. Messer, did you provide Verified Direct Testimony 

in a document dated June 12 of this year? 

Yes. 

And that testimony was filed with the Commission? 

Yes. 

Before you executed that document, did you have an 

opportunity to read the questions and the answers that 

you provided with respect to that document? 

Yes. 

Do you hereby adopt that document as your testimony 

here today? 

Yes, I do. 

Did you also sign and give Verified Testimony on July 5 

of this year? 

Yes, I did. 
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Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Before you executed that document, did you have an 

opportunity to read the questions and review the 

answers that you provided with respect to that 

document ? 

Yes, I did. 

And that document was executed by you? 

Yes. 

And it has also been tendered to the Public Service 

Commission? 

Yes, it has. 

Do you wish to adopt that testimony as your own here 

today? 

Yes. 

Are there any additions, corrections or deletions that 

you wish to add to either of those testimonies? 

The only thing that I would add is that, after hearing 

the discussion and some of the filed matters regarding 

the floodplain, to me, that just underscores some of 

the inaccessibility issues regarding this whole matter. 

HEARING OFFICER BRADY: 

Mr. Thomas, I'm going to take that as a statement 

that he might make on cross or redirect, . . . 
MR. THOMAS: 

Understood, Your Honor. 
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HEARING OFFICER BRADY: 

. . . b u t  I d o n ' t  see t h a t  it would n e c e s s a r i l y  

change.  

MR. THOMAS: 

I u n d e r s t a n d ,  Your Honor. I would p a s s  t h e  

w i t n e s s  t o  M r .  Nash. 

HEARING OFFICER BRADY: 

Thank you. M r .  Nash? 

MR. NASH: 

Yes. Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR. NASH:  

Q. 

A .  

Q. 

A.  

Q.  

A .  

M r .  Messer, w e  m e t  t h e  o t h e r  day .  You know I r e p r e s e n t  

Vaughn T a y l o r .  

R i g h t .  

You y o u r s e l f  have neve r  a c t u a l l y  been o u t  t o  t h e  P o i n t  

o r  have you? 

Not t o  t h e  P o i n t ;  no.  

How much of t h i s  power l i n e  have you p e r s o n a l l y  had a 

l o o k  a t ?  

I ' v e  s e e n  t h e  p o r t i o n  on t h e  Hanley and I o n l y  went a 

v e r y  s h o r t  d i s t a n c e  a c r o s s  t h e  f e n c e ,  you know, from 

t h e  Hanley p r o p e r t y  t he re  a t  t h e  edge of h i s  f i e l d .  

Todd Peyton,  who had accompanied m e ,  h e ' s  t h e  one on 

whose r e p o r t  he p r o v i d e d  s i n c e  he  looked  a t  t h e  e n t i r e  
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site. I did not go down to the Point myself. 

Q. Todd Peyton is here, and I assume he's going to 

testify; correct? 

A. That's correct. 

Q. Okay. 

A. I wasn't dressed for the occasion. 

Q. Okay. In the Interrogatories, I recall that, according 

to Clark's account, there were eight poles in this 

power line; is that accurate? 

A. I believe that's the case all together; yes. 

Q. Okay. 

to where? 

That would be all the poles that are retired as part of 

the old abandoned power line. 

And would that be from the Point all the way up 

A. 

Q. Okay. Now, you say you've seen the first couple of 

poles in the line? 

A. I think the first two or three. I remember the poles 

that were in Hanley's field, . . . 
Q. Right. 

A. . . . and I only went a short distance beyond that. 
Q. Okay. How many poles are in Hanley's field? 

A. I can't remember how many. I think there was one or 

two that was part of the overall retirement. I 

remember one distinctly. 

Q. Now, is one of the poles the pole that carries the 
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A. 

Q. 

A .  

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A.  

Q. 
A. 

electricity to Mr. Hanley's house? 

No. 

Is there a pole that carries electricity to Mr. 

Hanley's house? 

Yes, there is there. The old abandoned power line was 

disconnected at the point where Mr. Hanley receives his 

electric service. 

Uh-huh. 

The old abandoned power line ran approximately 850 feet 

past Mr. Hanley's house through an open field. 

To a pole? 

To the last pole in the field, and just past the pole 

was the fence, and across the fence was the woods, and 

then shortly beyond that distance is where you started 

down the cliffs and the bluffs leading down to the 

river. 

Okay. So the first pole in the line at the edge of the 

field, is that a cleared field? I mean, can you drive 

up to that pole? 

Yes. Yes, you can there. 

Okay. 

I think there's a gate you had to go through, but, yes, 

it's . . . 
Right. 

. . . a grassy field. 
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Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

MR. 

Right. Yeah. We've heard about the gate. So the pole 

before that, the one that supplies the electricity to 

Mr. Hanley's, is it of the same vintage as the other 

poles in the line? 

No, I would say not. Based on my recollection, that 

pole probably had been changed out just during the 

normal course of service through the years, . . . 
Okay. 

. . . however long electric service has been available 
at that house. 

All right. So the first pole in the, I'll call it, the 

Vaughn Taylor line or the retired line . . . 
Uh-huh. 

. . . is accessible by a vehicle? 
Yes. 

Okay. And then, after that, it's the poles after that 

that it's your all's contention that are not accessible 

by a vehicle; correct? 

That is correct. 

Okay. All right. 

NASH : 

Let me, just for verification sake, because I 

don't think this has ever been done for the 

record, but, Your Honor, if I may show the 

witness. 
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Q. 

A. 

Q. 

A. 

Q.  

A. 

Q. 

A. 

Q. 
A. 

We've already talked about this application for 

membership of electric service that's been filed of 

record . . . 
Uh-huh. 

Just to verify for the record, is that Clark RECC's 

application? 

Membership application, yes, it is. 

Okay. Thank you. All right. Now, Clark's position, 

as I understand it, is that you all need better access 

than currently exists in order to have a power line; 

correct? 

Correct. 

A road access is what you want; right? 

That would be preferable; yes. That is reasonable 

access; yes. 

Do you have to have a road? 

What the administrative regulation requires is that you 

need to have reasonable access in order to be able to 

install, operate, maintain a power line, plus be able 

to read the meter. Any electric utility, any utility, 

if you're not able to use your equipment in order to 

transport materials, be able to operate the facilities, 

and maintain the facilities, and you certainly don't 

have any access to use your equipment, AKA trucks, in 

order to read the meter, then, if you're barred' from 
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Q. 
A. 

Q. 

A. 

2. 

that, we would not regard that as reasonable access; 

no. 

Okay. But my question is, do you need a road? 

To use those implements, yes, we would need some access 

to . . .  
Okay. 

Taylor power line, where does the road have to run? 

Does it have to be right next to every single pole? 

What we would want to do in order to be able to use 

those poles and equipment, when our folks first met 

with Mr. Taylor, when Mr. Peyton first met with Mr. 

Taylor, it was widely understood that the old power 

line had been abandoned and had been in a state of 

disrepair for many years. We didn't even know that it 

was even there, and it was everyone's common knowledge 

that, before we could extend electric service for his 

proposed residence, that we needed some means of access 

in order to even get to the residence. 

the fact that we needed access to the residence and we 

had to build a power line, it stood to good reason that 

we were going to be using the road to provide us the 

access that we needed to construct a new power line 

adjacent to the road leading to his residence. 

Okay. 

question is this; do you have to have a road beside 

On a power line, and let's talk about the Vaughn 

By virtue of 

I understand that's your position, but my 
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A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

e v e r y  p o l e  i n  a power l i n e ?  

We're g o i n g  t o  s e e k  t o  p u t  i t  on t h e  r o a d  wherever  w e  

can ;  y e s .  

But i s  t h a t  a r equ i r emen t?  

I t  i s  a r equ i r emen t  i f  you need access. 

So do you have t o  have a r o a d  n e x t  t o  e v e r y  p o l e  t o  ge t  

access t o  i t? 

We're g o i n g  t o  t r y  t o  be a d j a c e n t  t o  t h e  r o a d  wherever  

w e  c a n .  

I know t h a t ' s  your  p r e f e r e n c e ,  okay, b u t  my q u e s t i o n  i s  

n o t  w h a t ' s  your  p r e f e r e n c e .  My q u e s t i o n  i s  what i s  t h e  

n e c e s s i t y .  

l i n e  n e x t  t o  a road?  

S p e c i f i c a l l y ,  t o  answer your  - I t h i n k  t h e  g i s t  of your  

q u e s t i o n  i s ,  can you ge t  your  equipment  t o  a p o l e  o t h e r  

t h a n  by  a r o a d s i d e ?  C e r t a i n l y ,  i f  t h e r e ' s  a p o l e  

a d j a c e n t  t o  your  house,  beh ind  your  home, someplace 

where,  t h rough  t h e  v a s t  c o u r s e  o f  day-to-day 

o p e r a t i o n s ,  you can r e a s o n a b l y  e x p e c t  t o  ge t  your  

equipment  t o  a p o l e ,  you would n o t  need  a r o a d .  

i s s u e  i s  can  you r e a s o n a b l y  e x p e c t  t o  p u t  your  

equipment  t o  m a i n t a i n  and o p e r a t e  a power l i n e  when you 

c a n ' t  ge t  t h e  equipment t o  i t .  

Okay. 

as  i t ' s  c lear  enough t o  d r i v e  t o  t h e  p o l e ?  

Do you need t o  have e v e r y  p o l e  i n  a power 

The 

So your  answer i s  you d o n ' t  need  a r o a d  as l o n g  
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A.  

Q. 

A. 

Q. 

A. 

Q. 

A .  

I need permanent access to get to those facilities. I 

need a reasonable access to get to those facilities, 

and, going down over the cliffs or bluffs, there's no 

way that I have access either for our meter readers, 

our equipment, our line construction, nothing that we 

have. 

Now, that's to the poles; correct? You're talking 

about access to the poles? 

To the poles and the line and the service and the 

meter. 

So does the road have to run directly underneath the 

line as it goes from pole to pole? Do you have to have 

that? 

What we would want to do is have the poles adjacent to 

where we can easily access it with our equipment. 

would certainly love to have the line accessible to our 

bucket equipment so that, if there's any repairs that 

had to be made in the conductor itself, we would have 

access to that, because obviously you wouldn't be able 

to climb in order to repair the conductor in midspan 

without having your equipment there. 

Okay. So, again, is it a requirement to have a road 

running underneath all spans of power line? 

It is a requirement that we have some means of access. 

If it's a flat, dry field, if it's a road, if we have a 

We 
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of the time I'm not looking directly at the 

witness, and I don't want anybody to think I'm not 

paying attention. I'm watching on these monitors. 

A. So have I. 

HEARING OFFICER BRADY: 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

So I'm paying attention. I'm just looking at a 

monitor. All right. Thank you, Mr. Nash. 

How often does Clark check those meters? 

Once a month. 

Once every . . . 
We're reading them once a month; yes. 

They're read once a month? 

Uh-huh. 

Okay. 

And, beyond that, there's the two year system 

inspection that we're required to do as well. 

Okay. Now, how long have you been with Clark? 

Since March, 1987. 

When did it become a prerequisite for service at Clark 

to have either a road or a cleared area around every 

pole and underneath every line? 

All that we are doing - I think the way the question is 

framed, what we're asking for is reasonable access to 

the facilities, and there's no way into this particular 

location. In order to get the equipment that we need 
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Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q .  

to build and operate and maintain a power line plus 

read that meter, you have to have vehicles. You have 

to have bucket trucks. You have to have line trucks, 

all the equipment that we need. 

this particular locale, you're going to have to have a 

road in order to traverse that terrain and reach that 

site. 

Okay. My question is, when did that become a 

requirement? 

I don't understand your question. 

Well, these power lines were there; were they 

not, . . . 

In order to get to 

Uh-huh. 

. . . and poles? 
Uh-huh. 

They were Clark's power lines and poles? 

Uh-huh. 

They went down over a cliff, as you all have said? 

Uh-huh. 

So, obviously, when they were put there, there was not 

a road or a cleared area where a truck could drive 

underneath the lines. 

Right. 

So, at some point, Clark did it without that. When did 

it become a prerequisite? When did Clark start 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

requiring that? 

Well, it's obvious that this line was probably built in 

the 1960s, so I can't vouch for whatever was, you kn w, 

done in the 1960s. There's no one at Clark there today 

who was working in the 1960s. 

is that, during my working career and my tenure at 

Clark, is that anything that we build in order to gain 

access to that customer's premises it's got to be 

accessible to our trucks and our equipment. 

So the answer is you don't when it became a 

prerequisite? 

No. It's just common knowledge, I think, among any 

utility within the purview of their existing line 

extension tariffs and within the purview of the 

administrative regulation for which we all operate 

under, you have to have a means by which to take your 

vehicles and your equipment and your people in order to 

operate and maintain a power line. We don't do it with 

mules any more, and we certainly can't float them down 

on the river to do that. 

You can't or you don't any more? I mean, at some - do 

you know how these poles were put in? 

You're asking me to speculate how they were put in. 

No, I don't want you to speculate. 

know. 

All that I can tell you 

I'm asking do you 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

No. 

Okay. So a person in Clark's area - you all have 

areas; right? Areas of Kentucky that you service? 

Right. Each utility under Commission regulation has a 

specific territorial area that they're required to 

serve. 

Right. So, in Clark's territory, if a person does not 

have a road into their home or if they just go in by a 

foot path through the woods, they can't get electric? 

We have to have a means by which to access that meter; 

that's correct. 

So that person, if it's just a foot path into their 

house, they can't have electric? 

No. We're not going to provide something that we just 

don't have access to read the meter with . . . 
Okay. 

. . . or to use our facilities with. 
And, if a person had electric, like the person who 

lived at the Point at a time before this was required, 

is their electric then cut off at some point in time? 

The way the Commission regulation reads it is any time 

a customer neglects or refuses to provide reasonable 

access for a utility, they can not only refuse initial 

service but they could terminate existing service. In 

this particular matter, that was a moot point because 
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Q. 
A.  

Q. 

A. 

Q. 
A.  

Q. 

the old cabin, by anyone that I've talked to, burned 

down over 30 years, and the line was apparently 

abandoned and forgotten in place. Our folks, to the 

best of our knowledge, had no knowledge that it was 

even there. So, you know, it was already, you know, 

gone at that point. 

to terminate under that prerequisite that you're trying 

to draw an inference to. 

service available. 

Persons who live in remote locations like this, . . . 

There wasn't any existing service 

There wasn't any existing 

Uh-huh. 

. . . is it Clark's policy to require that person to 
bear the expense of creating a road, building a road, 

and paying for the poles and wires? 

What they're required to do, under tariff and under 

regulation, is there's a prescribed line extension 

cost, which, you know, I think that's well defined. 

We're not going to build a road in order to build a 

power line to a customer under that tariff. Our 

business is constructing and maintaining power lines; 

not building and maintaining roads to provide access to 

property. 

And I know you've estimated the cost in this case . . . 
Uh-huh. 

. . . of just the power line as somewhere between 
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$17,000 and $22,000; correct? 

MR. THOMAS: 

Your Honor, I would like to object to any line of 

questioning along those lines. Our firm received 

a telephone call from Mr. Nash inquiring about 

charges in discussion of possible settlement. 

Those figures were provided to Mr. Messer and to 

Mr. Rose in response to his request with respect 

to what it would cost if Mr. Taylor would provide 

that service. I think that it goes outside the 

scope of - it tends to taint the issue as to 

whether or not there's access. Mr. Taylor has 

made some inferences that the reason that we 

refused service is because we wanted to get this 

high charge. The manner in which this was 

provided was merely for settlement purposes and 

not for anything of any substance or issues that 

are before this Court. 

HEARING OFFICER BRADY: 

Mr. Nash? 

MR. NASH: 

A couple responses, number one, I'm kind of glad 

to hear him say that because that was our 

position, that we asked for a settlement and this 

is what we got back. However, Mr. Messer's 
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subsequent testimony has been that that wasn't a 

settlement proposal, that it was merely them 

quoting the cost, their normal tariffed cost. 

That's response number one. Response number two 

is they filed it of record. 

MR. THOMAS: 

Actually, . . . 
MR. NASH: 

It was in Mr. Messer's rebuttal testimony. 

MR. THOMAS: 

Actually, Your Honor, it was first attached to 

testimony that Mr. Taylor gave and he only gave 

one of the two memos that Mr. Messer had prepared 

for his counsel which we forwarded to Mr. Nash 

merely for the purposes of settlement discussion. 

HEARING OFFICER BRADY: 

Is it a tariffed cost? 

MR. THOMAS: 

Yes, it is. It's a line extension charge. 

MR. NASH: 

According to Clark. 

HEARING OFFICER BRADY: 

Mr. Pinney, is it a tariffed cost? 

MR. THOMAS: 

Your Honor, it is actually, if I may - Mr. Pinney 
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I don't know how, but it actually came out of the 

document that's filed with the Public Service 

Commission under Clark's tariff rates and line 

extension costs. 

HEARING OFFICER BRADY: 

Those figures? 

MR. THOMAS: 

Yes. 

HEARING OFFICER BRADY: 

Then, to the extent that it's a tariffed cost, I'm 

going to let it in. The question is what use is 

then made of it. 

MR. NASH: 

And it's already in the record. 

HEARING OFFICER BRADY: 

So, I suppose, technically, Mr. Thomas, I have 

denied your motion. 

MR. THOMAS: 

Thank you, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Nash? 

Q. The cost per your all's estimate, just for the lines 

and the poles, is between $17,000 and $22,000; correct? 

A. Under tariff, in order to extend service to Mr. 

Taylor's residence, that would be our cost under that 
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Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A.  

Q. 

A. 

Q. 

A. 

Q. 

tariff to provide service to him. 

And that doesn't include any cost to buy an easement? 

No, it does not. 

Or build a road? 

No, it does not. 

Or clear the land? 

Clear the land? 

Clear the land, clear it. 

We would only be cutting what trees would be incidental 

for the power line construction itself; not including 

any clearing that would be required just to provide us 

access to the property. 

Right. 

the $17,000 to $22,000? 

Yes, they would be. 

So all of those are additional costs on top of 

If a customer can't pay those up front, a poor 

customer, they can't get electric; is that right? 

We're required in order to receive those monies up 

front under regulation and under our tariff. 

Your counsel brought up this point, and I need to 

clarify this for the record. You attached some maps 

and some longer memos relating to the tariff to your 

rebuttal testimony; correct? 

I did file that adjacent to my rebuttal testimony. 

And, in your rebuttal testimony, you indicated that you 
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A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q .  

A. 

thought that that had been provided to me previous to 

that? 

I provided it because Bob Rose, the firm who represents 

Clark Energy, . . . 
Right. 

. . . who is an associate of our counsel here today, he 
called me to state a request that you made to him 

asking him what would be the cost under our normal line 

extension cost to extend service to Mr. Taylor should 

he prevail in these proceedings. I supplied the first 

memo, which you included as part of . . . 
Right. 

. . . the complainant's testimony. 
Uh-huh. 

What was not included as part of the complainant's 

testimony, which I filed as part of the rebuttal, was 

the follow-up memo, because Mr. Rose informed me that 

you had a follow-up call to him that said, "I would 

like some additional information about the proposed 

routing," you know, just speculating on a route that we 

might go . . . 
Uh-huh. 

. . . to help clarify how the line extension cost was 
computed, and I did so, and, in order to do that, I 

provided the topographical maps illustrating the 
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Q. 

A. 

Q. 

A.  

Q. 

A. 

location of Mr. Taylor's property basically from the 

nearest neighbor over one half a mile away to Taylor in 

order to accomplish your request, provide your request. 

And I'll tell that all that's correct as far as it 

goes, but my question is this; what makes you think 

that Mr. Rose ever got that to me? You provided it to 

Mr. Rose, not to me; correct? 

Yeah, I provided it to Mr. Rose at his request. 

Okay. All right. All right. So you don't have any 

evidence that ever got to me? 

No. I have no knowledge of what occurred between 

counsel. 

Okay. Okay. In your all's contract, the application, 

you give yourself or, at least, you require the person 

signing the contract to give you the right to go on 

their land and clear away trees and bushes; correct, 

with herbicides or however you want to do it? 

Well, what it's providing us permission to do is to 

certainly access their property so that we're not a 

trespassing party, and it provides us an opportunity 

to, once we've established what a route for the new 

power line to be, it's giving us what permission we 

need to clear trees to build the power line and to 

operate the power line that is specifically incidental 

to the operation and maintenance of that line. It is 
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Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

not a document that gives us carte blanche permission 

to do whatever clearing that we need in order to use 

our vehicles in order to access a piece of property. 

But you're allowed, under your agreement, to give a - 
it gives you a perpetual easement; correct? 

Well, it's providing us . . . 
Perpetual easement? 

. . . permission to do what we need to do, install and 
operate and maintain that line. 

It gives you a perpetual easement; doesn't it? 

It gives us permission to be there. 

It gives you a perpetual easement to build or repair or 

maintain power lines? 

That's right. 

And that's for the landowner themselves and also for 

any extension to any other member of the cooperative? 

It does say that in the application. 

And it also gives you a perpetual easement to cut down, 

treat with herbicides all trees and bushes located in 

the proximity of the power lines? 

And that's what I'm underscoring, incidental to the 

operation and maintenance of the power line, not to 

provide access to the property, just what's incidental 

to the operation and maintenance of the line. 

And it's normal, certainly, isn't it, for trees and 
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A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

bushes and vegetation to grow up in the power lines 

sometimes? 

If it is left unmaintained. 

And you all - Clark has to go out and trim them back, 

trim back trees from power lines? 

We maintain the lines regularly. 

That's a regular and normal thing; right? 

Yes, it is. 

And, in this document, this same application that 

Vaughn signed, he's called an applicant here at the 

bottom, "Applicant's Signature." It's an application; 

right? 

Yeah, it's a membership application. 

And there's a $10 fee that you have to pay with it. Do 

you remember if you collected $10 from Vaughn? 

No. That has been waived a long time ago. I'm very 

certain that Mr. Taylor probably did not pay the $10 

membership application. We don't collect that any 

more. 

Okay. And then another form that your counsel has made 

reference to is this Member Data form. Do you know 

what I'm talking about? 

Yes, it's a job order form. 

This one you call a job order form? 

Yes, it is. 
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Q. And, in this form, Mr. Taylor is actually referred to 

as a member; is that not correct? 

A. Yeah. 

Q. 
A.  

He's got a membership number? 

Right, but that is somewhat of a ubiquitous form that 

we use for all variety of customer requests. It could 

be for new service. 

out." 

request that a customer may have of us. At the time 

that that form was filled out, Mr. Taylor had, indeed, 

called by telephone to inquire about service, the same 

date which is on that job order. Mr. Sidwell took the 

initial request and only informed Mr. Taylor that 

certainly he was available to have electric service 

It could be, "My security light is 

So that's a somewhat ubiquitous form for any 

extended to him provided, you know, once we do our 

investigation to see what's going to be necessary to 

provide him service, and he knew that it was certainly 

within our territorial boundaries. So it was our 

service area. 

and that form was taken just based on a brief telephone 

interview about what Mr. Taylor was requesting, and, at 

that time, he was told that he would need to enter our 

office in order to take out that membership or the 

formal application for service, which he did on that 

same day 

That call was forwarded to Engineering 
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HEARING OFFICER B R A D Y :  

Mr. Messer, I'm going to suggest to you that you 

listen to the question and answer it, and I think 

it will go a little quicker if perhaps you do not 

try to anticipate the direction he may go next 

with his questioning. 

A. Okay. 

HEARING OFFICER B R A D Y :  

Mr. Nash, you may continue. 

MR. NASH: 

Thank you, Judge. 

Q. 

A. 

Q. 

A.  

Q. 

A. 

Q. 

I misspoke. I didn't mean to imply a membership number 

when I was looking here. There's a job  order number on 

this form. 

Yes. 

So this job of, according to the form, providing 

temporary service to Mr. Taylor's house has already got 

a job order number by this point? 

It was probably added later on that day or the next 

day. 

Okay. Okay. Now, the next document I want to talk 

about is this hand-drawn diagram that we've already 

heard testimony about, . . . 
Uh-huh. 

. . . and, indeed, as counsel has indicated, I have the 
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A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 

original here. 

Uh-huh. 

A copy has been placed in the record. 

Uh-huh. 

I don't know if you've seen this original or not. Let 

me show you this. 

Not the original. Thank you. 

It's a blue in color form. Do you recognize it? 

Yes. 

What is it? 

All that is, is very similar to the job order form that 

you have. Any time a customer would have a specific 

request, maybe about a security light being out or, you 

know, whatever, you know, routine matter that we might 

want to look at, it's just something that we use. 

My point is, this is a Clark form? 

Yes, it is. 

This blue sheet is a Clark form? 

Yes, it is. 

Okay. 

diagram of the Point? 

I was not present when that was done. 

Okay. So you don't recall that? 

I was not present. 

The name that's on this diagram, William Perry, I know 

And do you recall Vaughn Taylor drawing this 
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A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A.  

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

you've noted that on there before, William Perry. 

Uh-huh. 

Do you know William Perry? 

Not personally. He is one of the Electrical Inspectors 

licensed in Clark County. 

So he's an inspector that's known to you? 

Yes. 

And to people at Clark? 

Yes, and all utilities in Clark County. 

So you all work in conjunction with this man? 

Well, not directly and in concert. He just has to 

provide the electrical inspection of all new services 

before we can hook them up. 

Okay. You've said in your testimony that the poles on 

Mr. Taylor's land are 35 feet in length but that's not 

the length that Clark uses any more. Am I stating that 

accurately? 

That's correct. Uh-huh. 

You use 40 foot poles now? 

Forty foot poles are the standard for all new primary 

construction; have been for many years. 

Okay. So, whenever you build some new lines, you use 

40 foot poles; not 35 foot poles? 

That's correct. 

Do you know when that change took place? 
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___ 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Oh, gee! At Clark, specifically, I couldn't say. I've 

been there since '87. I know we were doing it in '87. 

Okay. Are you aware that 35 foot poles are still in 

use anywhere in Clark's area? 

Older poles prior to us making that change on new 

poles, but any time a new pole is set or an older pole 

replaced it's going to be a minimum of 40 feet. 

But there are still 35 foot poles in use? 

Yeah, there's going to be some still in service out 

there. 

And the wires - I call them wires. I think you all 

call them conductors. 

Uh-huh. 

Is that the correct term; conductors? 

Wires or conductors, fine. 

Okay. The wires that were on the 35 foot poles on the 

Taylor line or the retired line, I think your testimony 

has been that those wires can actually handle the 

amount of electricity that is used nowadays, but their 

insulation is not adequate; is that correct? 

That would be correct; yeah. 

Okay. So you don't use those wires in new construction 

any more? 

We don't use those insulators which support the wire in 

that construction any more nor do we use the poles that 
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Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

were there. We don't use those any more nor do we use 

the transformer that was there any more. 

Right. But the wires themselves are okay? It's just 

the insulators that were . . . 
I didn't see the wires themselves. I know that the 

wire was very old. I did not see it personally, but, 

based on the reports from the contractor and from Mr. 

Peyton, I know that the wires were old, but I did not 

see them personally. 

Okay. 

The issue would not have been the conductor firsthand 

anyway. It would have been the rest of the line. 

The issue would not have been the conductor? 

No. I said our first concern would be the poles, the 

insulators, the transformer, and certainly the 

conductor; what was the status of the conductor; was it 

in the trees, on the ground; was it broken. 

And, of course, the transformer we've already heard has 

bullet holes in it. You can't use a transformer with 

bullet holes; can you? 

No. 

All that whole line was Clark RECC's property; correct? 

The materials of the line? 

Right. 

Yes. 
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Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

And Clark RECC had metal tags on those poles; right? 

I don't know. I didn't see them. 

Okay. Is that Mr. Peyton's department? 

Yeah, well, he works in my group. It would not have 

been unusual for there to have been a Clark RECC 

identification tag. 

Yeah. Right. 

It just says, you know, "Clark RECC." That way anyone 

would know that it was a Clark Energy pole. 

Did you instruct Mr. Peyton to dispose of those tags or 

is that something he did on his own? 

Now, that would just be normal routine. Anytime we 

inspect a job, any kind of construction, any kind of 

retirement, we make sure that all of our hardware was 

taken out. 

All right. Let's talk about the timing of these poles 

getting removed or cut down. I think we've heard that 

Mr. Peyton - or you had Mr. Peyton go out there back in 

'97; right? 

Mr. Peyton first met Mr. Taylor in June, '97. That was 

the first appointment that was scheduled subsequent to 

Mr. Taylor's application for service. 

And Mr. Peyton went out there in '97? 

Yes. Not to the site. He couldn't reach the site. 

They met at Judy Ray's store, and then Mr. Taylor took 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A .  

him to Mitchell Sidwell's residence. 

All right. Well, let me clarify that. He went out to 

part of the line? He saw part of the line? 

No, I don't believe they did. They never even - did 

not get to that point. They just went to Mr. Sidwell's 

residence. 

Okay. In '99, September of '99, you received a call 

from Mr. Taylor; correct? 

Uh-huh. 

And he told you that he had his permits ready to go or 

nearly ready to go, and he wanted the electric hooked 

up; correct? 

We discussed the permits that would be required of him 

before he can receive electric service; yes. 

On September 27, '99, did you get a call from Mr. 

Taylor where he told you that he was building on an 

existing foundation; the poles are still there; he 

should have his building permit in a couple of weeks? 

What I would recall, that conversation was no 

discussion of a foundation but a series of running 

discussions that we had beginning in September of '97 

about what his requisites for electric service were to 

be and what we needed to have in terms of access in 

order to satisfy his request. 
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MR. NASH: 

Madam Clerk, could he be handed the Member Data 

sheet, or should I just give him mine? 

REPORTER: 

Here, I've got it. 

MR. NASH: 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Okay. 

Yeah, that's fine. 

Do you see, in the "Service Requested" block there in 

the middle of the page, there is a note, a handwritten 

note, there at the very bottom of that block . . . 
Uh-huh. 

. . . talking about a 9-27-99 phone call. Was that not 

a phone call that Vaughn had with you? 

I may have talked with him at one point. 

a follow-up call that he had with the person that was 

maintaining this particular job order. I do recall 

talking with him, again, a running set of phone calls, 

about what was going to be required in order to provide 

service there. So . . . 
Well, I tell you what I'm specifically interested here 

in is that Vaughn apparently told someone at RECC that 

he should have his building permit in a couple of 

weeks. Did he tell you that or not? 

We discussed that he was in the process of trying to 

That was just 
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Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A.  

Q. 
A .  

Q. 
A. 

procure permits, and he was interested in procuring 

permits but, to date, no permits have been provided. 

So, no, we have no permits. 

Did he tell you that he should have his building 

permits in a couple of weeks? 

I don't recall specifically that. All that I know is 

that we never received any, but we discussed the 

necessity of he needing to have permits. 

By the fact that this is noted on this form, does that 

indicate at Clark that someone at Clark was told that? 

No. Well, all this asserts is just what the customer 

asserted. 

Right. Someone at Clark was told that. 

Yeah. I would . . . 
Thank you. How many days after that, 9-27-99, did you 

cut the poles down? 

The line was retired in October, '99. So it would 

be . . .  
How many days? What day? 

I would have to go back and look at a specific day. 

do not recall the specific day, but I do remember it 

was October, '99. 

Do you have those records with you? 

Not of the specific date. I don't know if I do or not, 

not on a specific date. 

I 

141 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

? 

4 

c 

6 

7 

a 

9 

10 

11 

12 

13 

18 

19 

20 

21 

22 

23 

24 

25 

~~ 

Q. 

A. 

Q. 

A. 

Q. 

A .  

Q. 
A. 

Q. 

A. 

The fellow from Davis Elliot that's here is the one 

that did that; right? 

That was his crew; yes, it was. 

All right. So, if it was in October, we can say it's 

less than a month after you got this phone call you cut 

the poles down; is that fair? 

It was in October. It was, you know, within a month. 

Yes, I would say that. 

Okay. I'm sorry to jump around. Let me just jump 

around one more time, back to the application form. 

The idea that there's a blank there to check whether 

you are or are not the owner of the property . . . 
Uh-huh. 

Do you know the blank I'm talking about? 

Yes, I do. 

Let me ask you this. If a customer comes to Clark and 

wants to hook up electric to a piece of property or a 

house on a piece of property, must they have some 

connection to that property, in other words, either a 

Deed, a lease, permission from the owner, or can they 

just walk in and say, "Hey, I want to hook up electric 

over here; please do it"? 

Ownership is not a requirement for service on a piece 

of property. All that we would want to obtain is 

permission from the owner of that property, the 
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Q. 

A. 

(1. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

A .  

Q. 

A. 

Q .  

A .  

permission to do so. 

Okay. So you've got to have, at least, permission from 

the owner . . . 
Uh-huh. 

. . . to hook up electric. A lease, would that be good 

enough to hook up electric? 

No, we wouldn't even require the lease. We would just 

want just the current permission of the owner to do so. 

Okay. Well, but, if a customer walks in with a lease, 

is that good enough to hook up electric, a lease in 

their name? 

No. We still want to talk with the owner. 

You've still got to get the owner's permission? 

Right. 

All right. Now, if a person is not the owner of the 

property - well, let me back up. If a person comes in 

with a Deed, is that good enough? 

We don't require a Deed. 

No. I know, but, if they come in not with the owner's 

permission slip but a Deed, they come in and say, "I am 

the owner," is that good enough to hook up electric? 

Well, I . . . 
Won't you agree with me on that question? 

I guess I'm having trouble following what your question 

is. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

It's a very easy question. If I come in with a Deed, 

will you hook up electric to my property? 

Yeah if . . . 
Okay. Thank you. Now, if I don't have a Deed, you 

need some sort of paper; correct? 

No. 

You need a permission from an owner. You just said 

that. 

We need the permission of the owner in order to set any 

poles, . . . 
You need . . . 
. . . but we don't require any Deed or documentation to 
prove that John Doe is the owner of the property. 

But, if I am not the owner of the property that I want 

to hook electric to, you must have something from me to 

indicate that I have permission to do that; correct? 

All that we would ask of you, if you're not the owner 

of the property and you want electric service, we would 

merely ask who is the owner of the property and that 

customer and us together will approach the owner and 

inform them of the request and ask of their consent; 

"Can we do what is provided here under our tariffs to 

extend electric service?" 

Certainly. Exactly. So there is a requirement of some 

sort of permission, whether it be owner's permission in 
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writing or verbal or a Deed, there is some sort of 

requirement to get electric service to every piece of 

property? 

A. There is only a requirement to procure permission in 

order to give us permission to access the property. 

There is no implicit or direct requirement to present a 

Deed. 

Q. Unless you don't have the owner's permission? 

A. In no case is anyone required to present a Deed. 

MR. NASH: 

That's all I have, Judge. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

CROSS EXAMINATION 

BY MR. PINNEY: 

Q. Mr. Messer, does Clark Energy have any records of the 

previous electric service that was provided at this 

location? 

A. No. 

Q. And I know we've gone over this a little bit, but to 

what degree does the condition of the line matter when 

determining whether to apply the 1,000 foot extension 

rule, I mean, namely the line from which the extension 

will be going? 

A. Well, I think the basis of that is because, at our 
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Q .  

A.  

first meeting in the field, it was accepted common 

knowledge that there was "an old abandoned power line'' 

there and that there was no portion of it that was 

going to be possible for us to rehabilitate, reuse, or 

use in any way, form, or fashion in order to satisfy 

this current customer request. That was common 

knowledge at the first meeting between Mr. Peyton, Mr. 

Taylor, and I think even Mr. Sidwell even asserted that 

it was, you know, common knowledge. So we were 

operating on the premise that, regardless of what may 

have been there in the 1960s, we were starting from a 

fresh slate and that we needed to see, first, how we 

were going to gain access to the property, and then, 

once that was secured, there was a means into the 

property, then we would come and revisit Mr. Taylor at 

a later date and then see how best to extend service 

along that road to him. 

Is there criteria for retiring a line specified in any 

of Clark Energy's policies, documents, or is it like a 

subjective decision made by an individual employee or 

management? 

No. That would be, you know, people in Engineering and 

Operations would make a determination that, once any 

facility is no longer required for service at any 

location and certainly if we know that it's there, 
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rather than seek to maintain it and operate it, we're 

probably going to retire it. 

Q. Okay. But there's no standard policy for it? 

A. Oh, no, no, there's not a standing, you 

policy; no. 

MR. PINNEY: 

All right. Thank you, Mr. Messer. 

questions, Your Honor. 

HEARING OFFICER BRADY: 

Thank you. Mr. Thomas? 

MR. THOMAS: 

Thank you, Your Honor. 

REDIRECT EXAMINATION 

BY MR. THOMAS: 

Q. 

A. 

Q. 

know, written 

No further 

Mr. Messer, does Clark Energy have any records of any 

service dating back into the sixties showing service to 

any location that it serviced? Does it have service 

records? 

You may find work orders, you know, going way back 

when, but there's no records of this. 

In fact, were there any drawings? On any of Clark 

Energy's drawings of their distribution lines, did any 

of these poles leading down to the Point - were they 

identified on any drawings that Clark has in its 

possession? 
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A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

No, t h e y  do n o t .  

What s e r v i c e  h a s  been done on t h e s e  p o l e s  s i n c e  you 

a r r i v e d  i n  1987? 

You mean t h e s e  p o l e s  t h a t  were l a t e r  r e t i r e d ?  

Uh-huh. 

None. 

To your  knowledge, h a s  t h e r e  e v e r  been any  s e r v i c e  

per formed on t h e s e  p a r t i c u l a r  l i n e s ?  

N o .  

I f  t h e r e ' s  a r equ i r emen t  t h a t  you i n s p e c t  your  

f a c i l i t i e s  e v e r y  two y e a r s ,  how i s  i t  t h a t  t h i s  

p a r t i c u l a r  l i n e  was n o t  d i s c o v e r e d  d u r i n g  t h a t  

i n s p e c t i o n ?  

What h a s  e v i d e n t l y  o c c u r r e d  i s  t h a t ,  a f t e r  t h e  o r i g i n a l  

c a b i n  burned ,  o v e r  30 y e a r s  ago,  t h a t  t h e r e  was no 

s e r v i c e  t h e r e .  No one had any e l e c t r i c  service t h e r e .  

The r igh t -of -way had b a s i c a l l y  reclaimed t h e  o r i g i n a l  

power l i n e  r o u t e ,  and t h e  l i n e  had s u b s e q u e n t l y  f a l l e n  

i n t o  such  d i s r e p a i r ,  some of t h e  p o l e s  broken ,  some o f  

t h e  l i n e s  being down, and, a t  t h e  p o i n t  when you are  a t  

M r .  H a n l e y ' s  p r o p e r t y  and you l o o k  a t  t h e  l a s t  p o l e  i n  

h i s  f i e l d ,  okay, there i s  no l i n e  t h a t  you can  see from 

where t h a t  p o l e  was on h i s  p r o p e r t y  t h a t  c r o s s e d  t h e  

f e n c e ,  and  d i r e c t l y  a c r o s s  t h e  f e n c e  i s  where t h e  woods 

b e g i n ,  and  s h o r t l y  beyond t h a t  i s  when you s t a r t  down 
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Q. 

A. 

over the cliffs or the slope or the bluff, and there 

was no evidence of any line that was there. 

the two year system inspection, it didn't exist on the 

maps, and, when our folks, during the course of the two 

year system inspection, when they were out in the field 

and they can see that the last pole is there and see 

that there is no line continuing past that pole across 

the fence into the line of trees leading down over the 

cliffs, then there was no evidence to any of our people 

that there was any line for us to either inspect or 

maintain or, in this case, retire. 

What considerations are made in determining whether or 

not to retire a line? 

Well, one is, is it serviceable; is there a need for 

electric service. In this case, the line was not 

servicable. As I indicated, much of the equipment that 

comprised the old power line are materials that have 

not been in use at Clark for many, many, many years. 

It was quite obvious that the right-of-way had 

completely reclaimed the original power line route that 

was cleared back in the sixties when it was apparently 

built. Obviously, the trees had overtaken the right- 

of-way. Parts of the line were on the ground, and some 

of the poles were broken. I did not think, based on 

Mr. Peyton's report that, given the apparent age of the 

So, during 
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Q. 

A. 

Q. 

A. 

Q. 

A.  

Q. 

A. 

line and the condition of the poles that were still 

left standing and, according to the contractor, many of 

the trees were holding those up, we do not believe that 

there's any part of the line that is going to be any 

longer capable of supporting the mechanical loads of, 

you know, supporting, you know - running new conductor 

and hanging a new service there, plus we did not have 

the access. 

Well, what was the capacity of the transformer that was 

there? 

The capacity of the transformer was a 1.5 kVA or a 

1,500 volt amp or 1,500 watt, basically, transformer. 

And what is the capacity of the transformers that are 

currently used by Clark for providing service? 

They're typically going to be 15 kVA to 25 kVA for 

typical residential use. 

What would the existing transformer, had it been in 

operational condition, been able to sustain as far as 

electric use? 

At full nameplate rating, full load, that would be 

equivalent to about a 1,500 watt hair dryer that you 

would hold. 

What was the capacity of the insulators that were 

attached to the electric poles? 

The insulation level on the old line were for the 7.2 
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k V  t o  ground i n s u l a t i o n  l e v e l .  

Q .  And what i s  c u r r e n t l y  b e i n g  used  by C l a r k ?  

A- I t ' s  1 4 . 4  kV o r  1 4 , 4 0 0  v o l t s  t o  ground.  

MR. THOMAS: 

I d o n ' t  have a n y t h i n g  f u r t h e r ,  Your Honor. 

HEARING OFFICER BRADY: 

M r .  Nash? 

RECROSS EXAMINATION 

BY MR. NASH:  

Q. I n  r e s p o n s e  t o  M r .  P i n n e y ' s  q u e s t i o n ,  you t e s t i f i e d  

t h a t ,  i n  ' 9 7 ,  when M r .  Peyton went o u t  t h e r e ,  i t  was 

a c c e p t e d  by  a l l  and common knowledge o f  a l l  t h a t  t h i s  

power l i n e  was o l d  a n d  abandoned? 

A.  Based on what he l e a r n e d  a t  t h a t  meet ing ,  t h a t  i s  

c o r r e c t .  

Q. I n  ' 97?  

A -  T h a t ' s  c o r r e c t .  

Q .  Why t h e n  d i d  you wai t  u n t i l  j u s t  days  a f t e r  Vaughn's  

phone c a l l ,  i n  ' 9 9 ,  when he said,  " I ' v e  g o t  my b u i l d i n g  

p e r m i t s ,  and  I ' m  r e a d y  t o  go , "  why d i d  you w a i t  u n t i l  

t h e n  t o  r e t i r e  t h e  l i n e ?  

A. Two p a r t s  t o  t h a t .  F i r s t  o f  a l l ,  w e  s t i l l  were 

o p e r a t i n g  under  a n  assumpt ion  t h a t  M r .  T a y l o r  was g o i n g  

t o  p r o v i d e  some k i n d  of  r o a d  access i n t o  t h e  p r o p e r t y  

and  t h a t  w e  v e r y ,  v e r y  soon were g o i n g  t o  be engaged i n  
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Q .  

A .  

new power l i n e  c o n s t r u c t i o n .  A t  t h a t  t i m e ,  w e  would 

have c e r t a i n l y  t a k e n  o u t  what was l e f t  o f  t h e  o l d  power 

l i n e  once w e  had a chance t o  i n s p e c t  and  see how bad i t  

a c t u a l l y  was and j u s t  get  r i d  of  i t .  What prompted t h e  

v i s i t  i n  October  was M r .  T a y l o r ’ s  fa ther  c a l l i n g  m e .  

Do you want m e  t o  go on and describe t h a t ?  

I f  you need  t o ,  t o  answer my q u e s t i o n .  

Okay. And M r .  T a y l o r ’ s  f a t h e r  ca l l ed  m e  t o  i n q u i r e ,  

h a v i n g  a p p a r e n t l y  h e a r d  i t  from Vaughn, you know, “ T e l l  

m e  a b o u t  t h e  d i f f i c u l t i e s  i n v o l v e d  i n  e x t e n d i n g  s e r v i c e  

t o  M r .  T a y l o r , ”  and I described e v e r y t h i n g  t h a t  has 

been p r o v i d e d  i n  t h e  r e c o r d  a b o u t  o u r  need  f o r  t h e  

r e a s o n a b l e  access, abou t  t h e  p e r m i t s ,  which i s  what he 

needed t o  p r o v i d e ,  and I asked M r .  T a y l o r ,  t h e  f a t h e r ,  

i f  he w a s  aware of  a l l  t h i s ,  and  he seemed ra the r  

s u r p r i s e d  t o  l e a r n  a b o u t  a l l  t h e s e  i s s u e s ,  and  I ,  j u s t  

d u r i n g  t h e  c o n v e r s a t i o n ,  j u s t  asked him d i r e c t l y ,  i f  

h e ’ s  g o i n g  t o  be b u i l d i n g  a house o r  a c a b i n  as  a 

r e s i d e n c e ,  how i n  t h e  wor ld  i s  he p l a n n i n g  on, you 

know, g e t t i n g  i n  and o u t  of  t h i s  p l a c e  on a day-to-day 

bas i s ,  how i s  he  p l a n n i n g  on b u i l d i n g  a house ,  and  he 

said,  w e l l ,  t h e  p l a n s  were t h a t  he w a s  e i t h e r  g o i n g  t o  

a i r l i f t  materials o r  a i r l i f t  a mobi le  home i n .  Well, 

t h a t  c e r t a i n l y  was of  i n t e r e s t  t o  m e  t o  l e a r n  t h a t ,  

and,  s i n c e  there  had been a runn ing  series of  phone 

152 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A.  

calls about the access issue, I took it upon myself to 

actually go see it for myself. 

Okay. 

visit. 

delay in your decision to retire the line when you knew 

in '97, according to you, you knew, that it was old and 

abandoned at that point and that you didn't have any 

access and you had to send people in there with chain- 

saws? 

We knew in '97 that we had an old abandoned power line 

there. We had not, at that point, engaged in any kind 

of inspection of it, because we always believed that it 

was going to be a short-term issue soon to be taken 

care of, that Mr. Taylor was going to go ahead and 

provide road access into the property, and then we 

would go from there. So we were always operating on 

the assumption that Mr. Taylor was going to have road 

access into the property, and he was very interested in 

building his residence that he proposed, and we had 

just been waiting for him to return the call to say, 

"I've got a road in here per the meeting at Sidwell's 

house.'' So we had been awaiting that time just to come 

back and do what we needed to do to see best to extend 

him service. 

But my question is not what triggered your 

My question is, is why was there a two year 
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MR. NASH 

T h a t ' s  a l l ,  Judge .  

HEARING OFFICER BRADY: 

M r .  P inney?  

BY 

Q. 

A .  

Q. 

A.  

Q. 
A .  

Q .  

A .  

Q. 

A.  

RECROSS EXAMINATION 

MR. PINNEY: 

M r .  Messer, w e  had  a n  i n f o r m a l  c o n f e r e n c e  on Monday, a t  

which p o i n t  I i n q u i r e d  what service area o r  what  area 

C l a r k  Energy  served, and ,  when l o o k i n g  on t h e  service 

area map, I n o t i c e d  t h a t  C l a r k  Energy ,  a n d  I may h a v e  

b e e n  m i s t a k e n ,  b u t  t h e y  serve p a r t  o f  F a y e t t e  County?  

Yes, t h a t ' s  c o r r e c t .  

And t h e  Kentucky River  forms  t h e  b o r d e r  be tween  F a y e t t e  

a n d  C l a r k  County? 

No. 

I t  d o e s  n o t ?  

No. 

Okay. 

N o .  The Kentucky R ive r  forms  t h e  b o r d e r  be tween  C l a r k  

a n d  Madison County.  

A l l  r i g h t .  

C l a r k  a n d  F a y e t t e  have  a p r e t t y  much c o n t i g u o u s  border.  

I t h i n k  t h e r e ' s  one  c r e e k  i n  t h e  area n o r t h  o f  t h e r e  

t h a t ' s  p a r t  o f  t h e  b o r d e r ,  b u t ,  no ,  t h e  Kentucky River  

i s  n o t  a b o r d e r  be tween C l a r k  a n d  F a y e t t e .  
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Q. 
A. 

Q. 

A.  

Q. 
A. 

Q. 
A. 

Q. 
A .  

Q. 

A. 

Q .  

Okay. That was . . . 
Yeah. 

. . . my mistake, but it leads me to the question, 
though, does Clark Energy provide any power on the 

other side of the Kentucky River from Clark County into 

Fayette County? I mean, do Clark County's lines cross 

the Kentucky River? 

We have no lines that cross - no. You mean at this , 

location? 

At any location. 

Yeah, we do have lines that cross the Kentucky River. 

Now, how are those lines serviced? 

Well, the poles are on either end. 

Well, I know, but, I mean, . . . 
Yeah. 

. . . the Kentucky River is not a small river, and, I 
mean, I'm sure there might be narrow points, but how is 

the line between those two poles serviced in the event 

of some sort of disruption? 

Well, first of all, we have redundant service from 

Madison County and those poles are not, you know, the 

only means to provide service to the area, plus there's 

no one, to my recollection, right there at the Kentucky 

River that we don't have, you know, access to. 

Okay. 
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A. 

Q. 

A. 

Q .  

A. 

MR 

Okay. 

And then I have one more question. Is Clark County 

engaging in any sort of automatic meter reading trial? 

There are some other co-ops and electricity companies 

that are engaging in that. 

Yes, we are. We're very interested in them; yes. 

Okay. 

just showing some interest? 

Yes, we're starting to participate in it; that's right. 

Are you starting to participate in it or are you 

PINNEY: 

Okay. No further questions, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Thomas? 

MR. THOMAS: 

No further, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Nash? 

MR. NASH: 

I do. 

RECROSS EXAMINATION 

BY MR. NASH: 

Q. So you can read meters automatically now? 

A. Not now, but we're installing a system where we can. 

Q. So you don't have to go to the meter? 

A. Yes, we still do. 
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Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A.  

Q. 

A .  

Q. 
A.  

Q. 

What's the point of the automatic meter reading, then? 

The automatic meter reading is not to supplant or 

replace Commission regulations. We're still required, 

on a very periodic basis, to visit those facilities in 

order to inspect them and make sure that they're safe. 

A follow-up to Mr. Pinney's question, the span of the 

line that goes across - does the line go across the 

river or is it under water? 

No. There's probably a span across the river; yes. 

How do you service it if it breaks in the middle or if 

you have a problem in the middle? 

Well, how would we . . . 
How do you service the line if you have a problem right 

in the middle of the river? 

What one would have to do, first of all, there's a 

redundant service there. The service at the river is 

not required for service. We have access to the poles 

on either side of the river. 

I know but I'm not talking about that. I'm talking 

about in the middle of the river. 

Okay. 

How do you service that? 

If that was to go down, how would we replace that? 

When you get a break in it or, you know, a fray in the 

middle of the river. 

157 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

The span would have to be replaced. 

From either side? 

From either side. 

So you don't actually have to have a vehicle access 

below every power line in your system? 

Only if we were to replace an existing - put something 

like a repair splice or something like that. 

But you don't have that kind of access to this power 

line that crosses the river? 

No, not that one; no. 

You have to pull it from one side or the other? 

We would replace it. 

Right. Okay. 

MR. NASH: 

That's all, Judge. 

A. But that's assuming, of course, we had access for our 

equipment on either side of the river. 

Q. I understand. Access at the pole? 

A. Uh-huh. 

MR. NASH: 

Right. Okay. That's all, Judge. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

No further questions, Your Honor. 
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HEARING OFFICER BRADY: 

M r .  Thomas? 

MR. THOMAS: 

BY 

Q. 

A.  

Q .  

A .  

Q. 

A .  

MR. THC 

That  d o e s  ra i se  one  q u e s t i o n ,  J u d g e .  

REDIRECT EXAMINATION 

ms : 

M r .  Messer, i n  o r d e r  if a l i n e  were t o  s p l i t  i n  t h e  

middle, you would n o t  s e n d  someone o u t  i n t o  t h e  middle 

o f  t h e  r i v e r  t o  sp l i ce  t h a t  l i n e ;  would you? 

No, w e  would n o t .  

How would you go  a b o u t  t h e  p r o c e s s  of removing  t h a t  

s p a n  a n d  r e p l a c i n g  i t  w i t h  a new s p a n ?  

What one  would have  t o  d o  i s ,  f i r s t ,  you would have t o  

ge t  b u c k e t  t r u c k s  a n d  d i g g e r  t r u c k s  t o  e a c h  o f  t h e  

p o l e s  on e i t h e r  side of  t h e  r i v e r  a n d  replace - p u l l  

o u t  t h e  o l d  s p a n  and ,  as y o u ' r e  p u l l i n g  o u t  t h e  o l d  

s p a n ,  p u l l  i n  a new s p a n  i n  b e h i n d  i t .  

And, when you replace t h e  o l d  s p a n ,  t h a t  would be done  

t h r o u g h  t h e  u s e  of t r u c k s  a n d  h y d r a u l i c s  t o  r o l l  u p  t h e  

now damaged s p a n ?  

I t  would be done  e x c l u s i v e l y  t h r o u g h  t h e  u s e  of t r u c k s  

a n d  h y d r a u l i c s  a n d  o t h e r  equ ipmen t ,  powered  e q u i p m e n t .  

MR. THOMAS: 

I d o n ' t  have  a n y t h i n g  f u r t h e r ,  Your Honor.  
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MR. NASH: 

Nothing f u r t h e r .  

MR. P I N N E Y :  

BY 

Q. 

A .  

Nothing f u r t h e r .  

EXAMINATION 

HEARING OFFICER BRADY: 

Well, I ' m  s t i l l  i n  t h e  dark .  Okay. So you 've  g o t  

c h e r r y  p i c k e r s  o r  whatever  t h e i r  e q u i v a l e n t  a t  t h e  t o p  

o f  each p o l e  on each side of  t h e  r i v e r ,  and  each side 

has t a k e n  o f f  i t s  end ing  of t h e  o l d  l i n e .  How are  you 

g o i n g  t o  ge t  t h e  new one from one p o l e  t o  t h e  o t h e r ?  

Okay. What w e  would do, Your Honor, i s ,  f i r s t  o f  a l l ,  

each p o l e  on e i the r  s ide,  w e  would p r o b a b l y  dead end  

i t .  I n  o t h e r  words, i n s t ead  of  t h e  l i n e  forming  a 

c o n t i g u o u s ,  you know, p a t h  th rough  t h e  i n s u l a t o r ,  what 

w e  would do i s  c u t  i n  what w e  would c a l l  a d o u b l e  dead 

end .  I n  o t h e r  words, you 've  g o t  a s u s p e n s i o n  s t r i n g  of 

i n s u l a t o r s  on one s ide o f  t h e  p o l e  t h a t ' s  c o n n e c t e d  

e l e c t r i c a l l y  t o  a s u s p e n s i o n  s e t  o f  i n s u l a t o r s  on t h e  

o t h e r  s ide  of  t h e  p o l e .  I f  w e  need  t o  r e p l a c e  t h e  

r i v e r  span ,  what w e  would do i s  s e t  up equipment  t o  

each of t h e  p o l e s  on e i t h e r  s ide o f  t h e  r i v e r  and,  of  

c o u r s e ,  t h e  s e r v i c e  would be d i s c o n n e c t e d  t h e r e .  We 

would be s e r v i n g  i t  from a l t e r n a t e  d i r e c t i o n s  f o r  t h e  

immediate l o c a l e s  on e i t h e r  s ide  of  t h e  r i v e r .  Once w e  
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would s e t  up t h a t  equipment ,  one of  t h e  ways t h a t  w e  

would do t h a t  i s  - t h e  l i n e  i s  d e e n e r g i z e d  - w e  would 

b a s i c a l l y  t i e  r o p e s  t o  one s ide  of t h e  p o l e  and  have  a 

winch powered t r a i l e r  t h a t  w e  c o u l d  t h e n  d i s c o n n e c t  t h e  

l i n e  on t h e  o t h e r  s ide and  s t a r t  t a k i n g  up t h a t  wire, 

and  t h e n  i t ' s  g o i n g  t o  p u l l  t h e  rope  a c r o s s  a t  t h e  end  

o f  t h e  s e c t i o n  o f  l i n e  t h a t  w e  are r e t i r i n g ,  and  t h e n  

we're g o i n g  t o  u s e  t h a t  same rope  t o  p u l l  t h e  new span  

a c r o s s ,  and t h e n  l i f t  i t  up w i t h  t h e  power equipment  on 

e i the r  s ide  o f  t h e  r i v e r  a t  t h e  p o l e s  where w e  can  ge t  

v e h i c l e s  t o  them, and  t h e n  r e a t t a c h  them back  t o  t h e  

p o l e s .  

HEARING OFFICER BRADY: 

Thank you. I had o f t e n  wondered how you d id  t h a t .  

Now, any o t h e r  q u e s t i o n s  as  a r e s u l t  o f  mine? 

RECROSS EXAMINATION 

BY MR. NASH: 

Q .  The same sys tem would work, I g u e s s ,  i f  t h e r e  was a 

p o l e  a t  t h e  bot tom of  t h e  c l i f f  and a p o l e  a t  t h e  t o p  

o f  t h e  c l i f f  and you had t r u c k  access on b o t h  e n d s .  

You c o u l d  do t h e  same t h i n g .  You w o u l d n ' t  have t o  

a c t u a l l y  ge t  up on t h e  c l i f f .  You can  p u l l  it t h a t  

way. 

A .  I f  you had t r u c k  access a t  b o t h  e n d s .  

Q .  Okay. A l l  r i g h t .  
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A. That is digger derricks, buckets, winch powered 

trailers, service trucks. 

MR. NASH: 

I understand. That's all, Judge. 

MR. PINNEY: 

No further questions, Your Honor. 

MR. THOMAS: 

Nothing further, Your Honor. 

HEARING OFFICER BRADY: 

I think this means you get to step down, Mr. 

Messer. 

A. Thank you. 

HEARING OFFICER BRADY: 

You have another witness? 

MR. THOMAS: 

Yes, Your Honor, I have two. 

HEARING OFFICER BRADY: 

Okay. 

MR. THOMAS: 

The next witness is Todd Peyton. 

HEARING OFFICER BRADY: 

All right. 

WITNESS SWORN 
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BY 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

MR. 

The witness, TODD PEYTON, after having been first 

duly sworn, testified as follows: 

DIRECT EXAMINATION 

MR. THOMAS: 

Can you please state your name for the record? 

Todd Peyton. 

And can you spell your last name, Mr. Peyton? 

P-e-y-t-o-n. 

And are you employed by Clark Energy Cooperative? 

Yes, sir. 

On June 12 of this year, did you sign and execute a 

Verified Direct Testimony document in front of a 

Notary? 

Yes, sir. 

And did that Verified Direct Testimony contain your 

answers to questions that were asked of you? 

Yes, sir. 

And were those answers true and correct responses made 

by you in response to those questions? 

Yes, sir. 

Do you wish, at this time, to adopt that testimony and 

make it part of your testimony here today? 

Yes, sir. 

THOMAS : 

Judge, with that, I would once again ask that it 
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be i n t r o d u c e d .  

HEARING OFFICER BRADY: 

A l l  r i g h t .  M r .  Nash? 

MR. NASH: 

BY 

Q. 

A .  

Q .  

A .  

Q. 

A.  

Q .  

A .  

Q .  

A .  

Q .  

A .  

Q. 

Okay. 

CROSS EXAMINATION 

MR. NASH: 

M r .  Peyton,  a p o l e  c o u n t .  I t  looks  l i k e ,  a c c o r d i n g  t o  

your  t e s t imony ,  you were o u t  t h e r e  w i t h  M r .  Messer i n  

October  of ' 9 9 .  Do you remember t h e  day? 

The d a t e ?  

The date .  

I ' m  n o t  s u r e  of t h e  e x a c t  da te .  

Do you have any n o t e s  o r  a n y t h i n g  t h a t  show t h a t ,  

r e c o r d s ?  

For  t h e  e x a c t  date ,  no.  

A l l  r i g h t .  Well, anyway, you remember g o i n g  o u t  t h e r e  

w i t h  M r .  Messer; c o r r e c t ?  

Y e s ,  s i r .  

You went t o  M r .  H a n l e y ' s  house? 

Yes. 

And you saw t h a t  t h e r e  was a p o l e  which was 

p o l e  t h a t  p r o v i d e d  e l e c t r i c i t y  t o  M r .  Hanley? 

Y e s ,  s i r .  

And t h e n ,  beyond t h a t ,  there was a n o t h e r  p o l e  a t  t h e  

t h e  l a s t  
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A .  

Q.  

A .  

Q.  

A .  

Q .  

A .  

Q .  

A .  

Q.  

A .  

Q. 

A .  

Q .  

edge o f  M r .  H a n l e y ' s  f i e l d ;  i s  t h a t  c o r r e c t ?  

Yes, s i r .  

Okay. But t h e r e  was no l i n e  runn ing  between t h o s e  two 

p o l e s ,  o r  was t h e r e ?  

There  was no l i n e  t h a t  went beyond t h e  p o l e  a t  t h e  edge 

o f  t h e  f i e l d .  

So t h e r e  was l i n e  from M r .  H a n l e y ' s  house  t o  t h e  p o l e  

a t  t h e  edge o f  t h e  f i e l d  b u t  no l i n e  beyond t h a t  t h a t  

you saw? 

T h a t ' s  c o r r e c t .  

Okay. Now, t h e  p o l e  a t  t h e  edge o f  t h e  f i e l d ,  w a s  i t  

o f  t h e  same v i n t a g e  as t h e  p o l e  a t  M r .  H a n l e y ' s  house ,  

t h e  same k i n d  o f  p o l e ?  

I n  appea rance .  

Okay. And, f o r  b o t h  of  t h o s e  p o l e s ,  you c o u l d  d r i v e  a 

v e h i c l e  t o  b o t h  of t h o s e  p o l e s ;  c o r r e c t ?  

Y e s ,  s i r .  

A l l  r i g h t .  And t h e n ,  from t h e r e ,  I t h i n k ,  a c c o r d i n g  t o  

your  t e s t i m o n y ,  i s  where there  w a s  no l i n e ,  and  i t  s o r t  

o f  went down i n t o  t h e  f o r e s t ?  

T h a t ' s  c o r r e c t .  

And you found three p o l e s  up t h e r e ,  two b roken  and  a 

t h i r d  t h a t  w a s  l e a n i n g ?  

T h a t ' s  c o r r e c t .  

Okay. So t h a t ' s  two broken ,  one l e a n i n g ,  t h a t ' s  t h ree ,  
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q. 
A. 

one at the edge of the field that you can drive to, 

that's four, one at Mr. Hanley's house, that's five. 

Is that accurate? 

From what you said, that would be five poles. 

Well, I'm asking you from what your memory is. Is that 

the way you remember it? 

That would have been five poles; yes. 

Okay. 

level before you got down to the level of the Point, or 

were there more poles than that on the higher level? 

There were, from memory, approximately maybe two other 

structures on the high level, as you call it. 

Okay. And then, down on the level of the Point - are 

you with me when I'm saying "the same level as the 

Po in t 'I ? 

Yes, sir. 

Were those the only five poles up on the higher 

Do you remember how many po-es were down here by your 

observation? 

From memory, I'll say there were two additional poles 

on the lower level, as you call it. 

Okay. And those poles were standing up straight? 

I believe the poles on the lower level were standing. 

Okay. Did you remove those metal tags from the poles? 

The metal tags that were removed were simply the 

identification tags that say "Clark RECC." 
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Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

MR. 

You removed them? 

Yes, sir, 

And disposed of them? 

Yes, sir. 

And there's no record of them any more? 

No. 

And you did that in ' 9 9 ?  

That was done in . . . 
2 0 0 0 ?  

As part of the inspection of that line after the 

contractors had accomplished their work. 

That was done after they cut down the poles? 

Yes, sir. 

Were you aware, at that time, that there was some 

dispute or that Vaughn was expressing displeasure about 

this whole situation? 

At that point, it was simply a retirement of an 

abandoned line. 

You weren't aware of any dispute at that point in time? 

No. 

NASH : 

Okay. That's all I have, Judge. 

HEARING OFFICER BFtADY: 

Thank you. Mr. Pinney? 
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CROSS EXAMINATION 

BY MR. PINNEY: 

Q. Mr. Peyton did you recommend the retirement of that 

line or did somebody else tell you to retire that line? 

A. It was a recommendation of Mr. Messer that that line be 

completely retired. 

MR. PINNEY: 

Okay. No further questions, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Thomas? 

REDIRECT EXAMINATION 

BY MR. THOMAS: 

Q. What were your observations, Mr. Peyton, with respect 

to the condition of that line? 

A. That line was in very poor condition as well as the 

poles that were broken, as I had stated. A conductor 

was missing. It was grown into the trees, suspended by 

the trees. There was no obvious right-of-way at all. 

You could not tell that there was even a line there 

just from observation. 

MR. THOMAS: 

I don't have anything further, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Nash? 
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RECROSS EXAMINATION 

BY MR. NASH: 

Q- When you made this inspection, you followed the path of 

the poles and the lines; correct? 

A. I followed the path of least resistance to be able to 

basically walk through the area, because there was no 

way to actually tell where the line was. It was least 

resistance. 

Q -  Did you ever walk down this road leading from Dr. 

Hanley's property down to the bottom of the level of 

the Point? 

A. I'm not aware of any road whatsoever. 

MR. NASH: 

Okay. All right. That's all. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

No further questions, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Thomas? 

MR. THOMAS: 

Nothing further, Your Honor. 

HEARING OFFICER BRADY: 

I believe that means you can step down, sir. 

A* Okay. Thank you. 
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MR. THOMAS: 

I have one other witness, Your Honor. 

HEARING OFFICER BRADY: 

All right, sir. 

MR. THOMAS: 

1'11 go get Mr. Maynard. 

WITNESS SWORN 

HEARING OFFICER BRADY: 

Thank you. Have a seat, please, sir. Mr. Thomas? 

MR. THOMAS: 

Thank you, Your Honor. 

The witness, JAMES MAYNARD, after having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. THOMAS: 

Q. Can you please state your name for the record, sir? 

A. James Maynard. 

Q. And, if you would, spell your last name. 

A. M-a-y-n-a-r-d. 

Q. Mr. Maynard, on June 12, do you remember signing a 

Verified Direct Testimony document? 

A. Yes. 

Q. Did you have a chance to review the answers to the 

questions that were contained in that document? 

A. Yes. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

And are they true and accurate? 

Yes. 

At this time, do you wish to adopt those as your 

testimony in this matter today? 

Yes. 

Are there any additions, corrections, or deletions that 

you would like to make with respect to that testimony? 

No, other than, you know, commenting on the unsafe 

condition of, you know, working any of 

Okay. And I think that's contained in 

Is it? Okay. 

HEARINC 

MR. THOMAS: 

Thank you, Your Honor. 

3FFICER BRADY: 

Mr. Nash? 

CROSS EXAMINATION 

E 

Q. 

A. 

Q. 

A. 

Q. 
A. 

the line. 

your statement. 

IR. ASH: 

Mr. Maynard, my name is Patrick Nash. I represent 

Vaughn Taylor, . . . 
Yes, sir. 

. . . the complainant in this case. We've not met. 

You work for Davis Elliot? 

Yes. 

Tell me what Davis Elliot does. 

It's an electrical contractor that does work for power 
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Q. 
A.  

Q .  

A .  

Q .  

A .  

Q .  

A .  

Q .  

A .  

Q. 

A.  

Q. 

A.  

Q.  

A .  

Q. 
A.  

compan ies .  

Okay. Is C l a r k  one  o f  David E l l i o t ' s  b i g  c u s t o m e r s ?  

Yes. 

Do you have  a n y  idea what p e r c e n t a g e  

b u s i n e s s  C l a r k  r e p r e s e n t s ?  

Oh, p e r c e n t a g e - w i s e ,  i t  p r o b a b l y  wou 

p e r c e n t .  

of Davis E l l i o t ' s  

d n ' t  be maybe one  

Only  one  p e r c e n t  of Davis E l l i o t ' s  b u s i n e s s ?  

Yeah, b e c a u s e  t h e y ' r e  working ,  you know, several  

s t a t e s .  

Oh, I see.  Okay. And w h a t ' s  y o u r  p o s i t i o n ?  

A foreman.  

How l o n g  have you b e e n  d o i n g  t h a t  j o b ?  

Well, foreman,  I ' v e  b e e n  d o i n g  a b o u t  e i g h t  y e a r s .  

And t h e n  how l o n g  b e f o r e  t h a t  have  you worked i n  t h i s  

i n d u s t r y ?  

About 20-22 y e a r s ,  s i n c e  ' 7 8 ,  I be l ieve  i t  i s .  

Okay. I n  t h o s e  y e a r s ,  I t ake  i t ,  y o u ' r e  o u t  i n  t h e  

f i e l d  q u i t e  a b i t  working  on power l i n e s  a n d  p o l e s ?  

Y e s .  

Is t h e r e  a l w a y s  a r o a d  r u n n i n g  u n d e r n e a t h  e v e r y  power 

l i n e ?  

O h ,  p r e t t y  much. 

I ' m  t a l k i n g  a b o u t  u n d e r n e a t h  t h e  s p a n s  now. 

O h ,  no,  n o t  u n d e r n e a t h .  Along beside of o r  . . . 
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Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A.  

Q. 

A. 

Q. 
A. 

Q. 

A .  

Q. 

A .  

Nearby? 

Nearby, y e s .  

Okay. Have you ever  seen any 35 f o o t  po les  i n  use? 

Yes. 

The wire t h a t  was removed from - I guess i t ' s  b e t t e r  

c a l l e d  conductor t h a t  was removed from t h i s  proper ty ,  

have you ever seen any conductor l i k e  t h a t  i n  u s e ?  

The type of wire,  you ' re  t a l k i n g  about? 

Yeah. 

Yes. 

Did you walk t h i s  whole route?  Did you observe t h i s  

whole power l i n e  route  before  i t  was c u t  down? 

I j u s t  walked it a s  we were tak ing  it down. 

Okay. So you've seen it  a l l ?  

Yes. 

Okay. We've j u s t  heard testimony t h a t  t h e  f i r s t  po le  

was a c t u a l l y  s t i l l  providing e l e c t r i c i t y  t o  somebody's 

house, and then t h e r e  was a pole  beyond i t  a t  t h e  edge 

of a f i e l d  t h a t  d i d n ' t  have any e l e c t r i c i t y  t o  i t .  Is 

t h a t  your memory? 

Yes. 

Now, beyond t h a t  pole  t h a t  was a t  t h e  edge of t h e  

f i e l d ,  do you remember how many poles  t h e r e  were on t h e  

higher  l e v e l ?  

I t  seemed l i k e  i t  s t a r t e d  over h i l l  from t h a t  p o i n t .  
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Then it just went, you know, straight down to the river 

and then turned to the left, I believe it was. 

Okay. And then do you remember some poles down on the 

lower level where the homesite was? 

Yes. 

Do you remember how many poles were down on the lower 

level? 

There was one at the bottom of the hill where it made a 

turn, and then there was the one at the end where the 

old homesite used to be and then a small service pole 

there. 

Uh-huh. Were those poles standing up pretty straight? 

I'm talking about the ones on the lower level. 

On the lower level? Well, the last two was, I know of. 

MR. NASH: 

Yeah. Okay. That's all I have, Judge. 

HEARING OFFICER BRADY: 

Thank you, sir. Mr. Pinney? 

CROSS EXAMINATION 

BY MR. PINNEY: 

Q. Mr. Maynard, as foreman, have you done any work besides 

removing those lines for Clark Energy, done any other 

projects? 

A. Yes. 

Q. Could you describe the general nature? It's just 
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mainly removal of poles, or do you also help with 

the . . . 
A. No. We mainly install, you know, build new lines, new 

construction. 

Q. During any of those installation of things, have there 

been situations in which you've had to set the poles by 

hand? 

A. Not since I've been working for Clark; no. 

MR. PINNEY: 

Okay. No further questions, Your Honor. 

HEARING OFFICER BRADY: 

BY 

Q. 

A. 

Q. 

A. 

Q .  

Mr. Thomas? 

REDIRECT EXAMINATION 

MR. THOMAS: 

A couple of questions, Mr. Maynard. Mr. Pinney just 

asked if you've ever set a pole by hand. I think 

that's commonly referred to as piking a pole. 

Yes. 

Would you explain to Your Honor here what that would 

entail, if you had to manually pike a pole? 

It's basically, you know, you have seven or eight 

different people, and you will start at the small end 

of the pole, you know, set the end of it at the hole. 

Then you would start . . . 
Well, first of all, how do you get the hole there? 
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A. 

Q .  

A .  

Q.  

A.  

Q .  

A .  

Q. 
A .  

Q. 

A .  

Q .  

A.  

Q .  

You know, a winch o r  d r a g g i n g  them by  hand.  

And how do you ge t  t h e  h o l e  t o  e x i s t ?  

You s e t  p o s t  h o l e  d i g g e r s  and manual ly  d i g  i t .  

And you do t h a t  by hand? 

Yes. 

And t h e n  how do you go a b o u t  t h e  p r o c e s s  of p i k i n g  t h e  

p o l e  and  s e t t i n g  i t  up? 

Like  I said,  s t a r t i n g  a t  one end  and p i c k i n g  t h e  p o l e  

up and  t h e n ,  you know, walk ing  down t h e  p o l e  and  

l i f t i n g  as you go w i t h  i t .  

How many i n d i v i d u a l s  does  i t  t ake  t o  p i k e  a p o l e ?  

O h ,  t h e  a v e r a g e  s i z e  p o l e ,  i t  w i l l  t ake  a b o u t  a t  l e a s t  

s i x .  

And what h a s  t o  be t h e  c o n d i t i o n  o f  t h e  t e r r a i n  i n  

o r d e r  t o  do t h a t ?  

I t  has t o  be a l l  open and, you know, good f o o t i n g .  

M r .  Nash had asked you had you e v e r  s e e n  c o n d u c t o r  of 

t h e  t y p e  t h a t  was on t h i s  p a r t i c u l a r  l i n e  i n  u s e .  

Y e s .  

I t h i n k  your  r e s p o n s e  was y e s .  What a b o u t  t h e  a c t u a l  

c o n d i t i o n  of t h i s  conduc to r?  Well, t h e  c o n d i t i o n  of 

t h i s ,  t h e  t y p e  of w i r e  i s  l i k e  t h r e e  s t r a n d e d  wires 

wrapped t o g e t h e r .  You know, t h e r e ' s  two coppe r  s t r a n d s  

a round l i k e  a copper  c o a t e d  s teel  c o r d ,  and  t h e r e ' s  a 

l o t  o f  p l a c e s  t h a t  t h e  s t e e l  c o r d  had r u s t e d  i n  two on 
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it. 

Q. What about its continuity? Was it one continuous span 

all the way the entire length of the line? 

A. No. There was a couple of places the wire was broke. 

Q. And, when you say it was broke, where was it? 

A. The ends were, you know, hanging loose in the trees. 

Q. And what about - had you ever seen any transformer in 

use of the type that was removed from the site at Mr. 

Taylor's property? 

A. No. No. Those have been outdated several years. 

MR. THOMAS: 

I think that's all the new questions that were 

raised as a result of their cross. 

HEARING OFFICER BRADY: 

Mr. Nash? 

RECROSS EXAMINATION 

BY MR. NASH: 

Q. Piking the pole, that essentially just means setting by 

hand; correct? 

A. Yes. 

Q. And you've done that before? Not for Clark, I know, 

but you've done it in the past? 

A. Yes. Yes, in the past years. You know, it was back - 

you know, 15 years ago we used to do it a lot. 

2 .  Sure. Sure. When you were out there on the property, 
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A .  

Q. 

A .  

Q. 

A .  

d i d  you s t a y  p r e t t y  much n e x t  t o  o r  n e a r  t h e  path where 

t h e  power l i n e s  were runn ing ,  t h e  e x i s t i n g  power l i n e s  

were runn ing?  

Well, p r e t t y  much, o t h e r  t h a n ,  you know, h a v i n g  t o  walk 

a round,  you know, l i t t l e  c l i f f s  o r  small areas t o  ge t  

down around t h e  area.  

S u r e .  D i d  you obse rve  a r o a d  on D r .  H a n l e y ' s  p r o p e r t y  

t h a t  a c t u a l l y  winded down t h e  c l i f f  face,  n o t  n e a r  t h e  

e x i s t i n g  p o l e s  and l i n e s  b u t  down t h e  c l i f f  f a c e ?  

W e l l ,  I d o n ' t  know e x a c t l y  where h i s  p r o p e r t y  i s  a t ,  

b u t  t h e  guy w e  t a l k e d  t o ,  you know, gave u s  d i r e c t i o n s  

on how t o  ge t  t h e r e .  There was l i k e  a d i r t  r o a d  t h a t  

s t a r t e d  o v e r  t h e  h i l l  from t h a t  p o i n t ,  b u t  i t  d i d n ' t  

v e r y  f a r  there .  

Okay. So you d i d n ' t  f i n d  t h e  r o a d  t h a t  went a l l  t h e  

way down t o  t h e  bot tom? 

No. 

MR. NASH: 

Okay. T h a t ' s  a l l ,  Judge. 

HEARING OFFICER BRADY: 

M r .  P inney? 

MR. P I N N E Y :  

No f u r t h e r  q u e s t i o n s ,  Your Honor. 

HEARING OFFICER BRADY: 

M r .  Thomas? 
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MR. THOMAS: 

BY 

Q. 
A. 

Q .  

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

That raises one question. 

REDIRECT EXAMINATION 

MR. THOMAS: 

You followed the area in line with the electric line? 

Yes. 

What was the condition of the property that traversed 

that line? 

It was just dense growth of trees in the right-of-way. 

You know, there was a lot of like small cliffs and, you 

know, just heavy brush. 

Was it a flat terrain? 

No. 

How did it develop? Please describe what the terrain 

was like, to the, Court. 

It was just constantly, you know, all was downhill. 

You know, just constantly on an incline. 

Were there any ability to be able to get any type of 

equipment in there to repair that line? 

No, nothing other than a dozer or something. 

MR. THOMAS: 

I don't have anything further, Your Honor. 

HEARING OFFICER BRADY: 

Mr. Nash? 
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RECROSS EXAMINATION 

BY MR. NASH: 

Q. You can get a dozer in there? 

A. Well, you would have to cut right-of-way and, you know, 

get the landowner's permission. 

Q. Right. If you cut a right-of-way, you can do it with 

dozer? 

A. Pretty much. Well, you would build a road to get a 

truck to it; yes. You know, you would have to have a 

dozer to make you a . . . 
Q. To make you the road? 

A. To make a road, yes. 

Q. To make you the right-of-way. 

MR. NASH: 

Okay. That's all. 

HEARING OFFICER BRADY: 

Mr. Pinney? 

MR. PINNEY: 

No further questions. 

HEARING OFFICER BRADY: 

Mr. Thomas? 

MR. THOMAS: 

Nothing further, Your Honor. 

HEARING OFFICER BRADY: 

I think this means you get to step down, sir. 

180 

a 

CONNIE SEWELL 
COURT REPORTER 

1705 SOUTH BENSON ROAD 
FRANKFORT, KENTUCKY 40601 

(502) 875-4272 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. All right. 

HEARING OFFICER BRADY: 

Thank you. Mr. Thomas? 

MR. THOMAS: 

That would conclude the testimony and the case 

the defendant, Clark Energy Cooperative Your 

Honor. 

HEARING OFFICER BRADY: 

All right. Mr. Pinney, anything in particular 

that you need to do or the Commission needs to 

MR. PINNEY: 

Not of which I'm aware, 

HEARING OFFICER BRADY: 

All right. Ms. Sewell, 

be available? 

REPORTER: 

Around the 27th, I thin 

HEARING OFFICER BRADY: 

Your 

when 

I'm sorry. It will be when? 

REPORTER : 

27th. 

HEARING OFFICER BRADY: 

Of August? 

REPORTER: 

July. July. 
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HEARING OFFICER BRADY: 

27th. Okay. July 27. Okay. Mr. Pinney, I can't 

remember the procedural Order. What did it 

provide on . . . 
MR. PINNEY: 

I believe it was 15 days after the filing of the 

transcript briefs would be due. 

HEARING OFFICER BRADY: 

Does that sound right to you all? 

MR. THOMAS: 

Yes, Your Honor, I believe . . . 
MR. NASH: 

I think that's correct. 

MR. THOMAS: 

Yes, Your Honor. 

HEARING OFFICER BRADY: 

I didn't mean to put it that way. 

MR. THOMAS: 

Pardon? 

HEARING OFFICER BRADY: 

July 27. Two weeks would be Friday, August lo? 

MR. NASH: 

Your Honor, I am going on vacation from August 3 

until August 11. Could we have it due maybe 

sometime that next week? 
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HEARING OFFICER BRADY: 

The 10th to the when? 

MR. NASH: 

No. I'm leaving the 3rd and coming back the 11th. 

HEARING OFFICER BRADY: 

Oh, okay. And you're requesting what, Mr. . . . 
MR. NASH: 

To have it due maybe a couple of days after I get 

back, maybe the 14th or 15th. 

HEARING OFFICER BRADY: 

What about Friday the 17th? 

MR. THOMAS: 

Judge, that would be wonderful if the Court 

would . . . 
HEARING OFFICER BRADY: 

That would suit you? 

MR. THOMAS: 

Yes, sir. 

HEARING OFFICER BRADY: 

All right. TLLen let's say postLlearing memorana 

due August 17, Friday close of business. All 

right. Gentlemen, what I like in the posttrial 

briefs, and you can call it - I don't care what 

you call it - posttrial memoranda, posttrial 

brief, I'm not talking or thinking about a 
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treatise brief. It really is more in the lines of 

a written closing statement from the simple 

perspective of we all sat here. We heard and saw, 

presumably, the same things. Now, you all tell 

me, from your perspectives, what decision you 

think I should make and why. Okay? Basically 

pull it together for me, whatever the issues are, 

whatever you have to do to explain to me where you 

want me to go and why you want me to go there or 

the conclusion that you want me to give. If that 

means that you need to counter an issue that 

they've raised that you think is irrelevant, then 

do that, whatever it takes to do it. If there are 

cases applicable that you wish to cite, then 

please provide a copy of the case cited. I won't 

limit you to any number of pages, but I'm not 

anticipating that these would be terribly long. 

MR. THOMAS: 

Your Honor, if I may interject, I think the Order 

did specify a maximum of 25 pages, the February 25 

Order. 

HEARING OFFICER BRADY: 

Well, if you want to know the truth, I can't 

imagine you going 25 pages . . . 
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MR. NASH: 

I f  w e  mus t ,  . . . 
MR. THOMAS: 

I f  w e  mus t ,  Judge ,  w e  w i l l  d o  so,  b u t  . . . 
HEARING OFFICER BRADY: 

. . . o r  anywhere n e a r  i t ,  b u t  I ' m  j u s t  t r y i n g  t o  

give you a n  idea.  I d o  n o t  e x p e c t ,  you know, a n  

e x h a u s t i v e  researched a p p e l l a t e  b r i e f .  You know, 

p u l l  it t o g e t h e r  f o r  m e .  C i t e  whatever t e s t i m o n y ,  

data,  c h a r t s ,  e v i d e n c e  you n e e d  t o  c i t e  a n d  t e l l  

m e  what c o n c l u s i o n s  you t h i n k  I n e e d  t o  r e a c h  a n d  

why. You know, i t ' s  r e a l l y  as simple as  t h a t ;  n o t  

a n y  more c o m p l i c a t e d  t h a n  t h a t .  I ' l l  g o  a r o u n d  a 

f i n a l  t i m e .  Any comments, M r .  Nash, o f  a n y  t y p e ,  

comments, q u e s t i o n s ?  

MR. NASH: 

No, Your Honor. 

HEARING OFFICER BRADY: 

M r .  Thomas? 

MR. THOMAS: 

No, Your Honor, o t h e r  t h a n  w e  would,  o n c e  a g a i n ,  

renew t h a t  mot ion  f o r  a directed ve rd ic t  t h a t  w e  

h a d  made a t  t h e  c l o s e  o f  t h e  . . . 
HEARING OFFICER BRADY: 

C o n s i d e r  i t  made a n d  accepted a n d  it w i l l  be t a k e n  
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under consideration. 

MR. THOMAS: 

Thank you, Your Honor. 

HEARING OFFICER BRADY: 

Anything for Mr. Pinney? 

MR. PINNEY: 

No, Your Honor. 

HEARING OFFICER BRADY: 

Having gotten this close to quitting, I do have a 

question, and I guess I'll start with Mr. Thomas. 

It's really by statement of counsel for the 

response, and I'll start with Mr. Thomas, because 

I believe it was you who elicited the testimony. 

That topographical map that showed the Point . . . 
MR. THOMAS: 

Yes, Your Honor. 

HEARING OFFICER BRADY: 

. . . and, if the map is right here and the Point 
is over here, then yo1 had Mr. Taylor, I believe, 

draw a squiggly line up to it. 

MR. THOMAS: 

That's correct. 

HEARING OFFICER BRADY: 

What is the status of that alleged right-of-way or 

road or roadbed or whatever that is? 
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MR. THOMAS: 

Judge,  i t ' s  o u r  p o s i t i o n  t h a t  t h e  p r o p e r t y  owner 

who owns t h a t  p r o p e r t y  t h a t  p r o v i d e s  access a l o n g  

t h e  r o a d  t h a t  was drawn by M r .  T a y l o r  i s  owned by 

Michael  Hanley. 

HEARING OFFICER BRADY: 

Okay. 

MR. THOMAS: 

I n  h i s  a f f i d a v i t ,  which you sa id  you would t a k e  

under  c o n s i d e r a t i o n  as t o  whether  o r  n o t  t o  

p e r m i t ,  he  i n d i c a t e s  t h e r e  i s  no r o a d  t h e r e ,  and  

there  i s  no access the re ,  and it has a lways  been 

t h e  p o s i t i o n  b o t h  of  M r .  T a y l o r  - he i n d i c a t e s  

there  i s  no access t o  h i s  p r o p e r t y .  H e  has no 

easement .  A rev iew o f  t h e  C l e r k ' s  r e c o r d s  i n  t h e  

C l a r k  County C l e r k ' s  Off ice  i n d i c a t e s  t h a t  t h e r e ' s  

no easement. We have n o t h i n g  r e c o r d e d .  There  

were some p i c t u r e s  t h a t  were p r o v i d e d .  I t h i n k  

t h e y ' r e  i n  t h e  r e c o r d  from p r e v i o u s  t e s t i m o n y .  We 

d i s p u t e  t h a t  t h e r e ' s  a r o a d  t h e r e .  W e  d i s p u t e  

t h e r e ' s  any way t o  g e t  down there .  

HEARING OFFICER BRADY: 

Okay. 

MR. THOMAS: 

I have n o t  p e r s o n a l l y  gone down t h e r e  
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landowner has assured me, Mr. Hanley, that there's 

no way that he can get down there. 

HEARING OFFICER BRADY: 

But have you examined the real estate records in 

the County Clerk's Office? 

MR. THOMAS: 

Yes, Your Honor, I have. 

HEARING OFFICER BRADY: 

And, from that examination, you would proffer to 

me, as an Officer of the Court, that there are no 

recorded easements provided for that? 

MR. THOMAS: 

None that we could find, Your Honor. 

HEARING OFFICER BRADY: 

All right. Mr. Nash, what use would you have me 

make of that? What does that . . . 
MR. NASH: 

Well, we think this is important, Your Honor, and 

let me start where you left o f f  about easements. 

Mr. Taylor has never claimed, doesn't claim today, 

that he has any easement or has any reasonable 

prospect of ever getting one. That has always 

been his position. As I understand the issue, 

though, the issue is not whether Vaughn Taylor has 

reasonable access. The issue is whether Clark 
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RECC has reasonable access and that's why we 

showed their contract that gives them a perpetual 

easement over all these landowners' land, 

including Mr. Hanley, to build, maintain, extend 

service, clear brush, clear trees. So our 

position is that, whether or not he has an 

easement is really not the issue. It's whether 

they do, and they do. Now, as for the condition 

of that road that was drawn, we've taken 

photographs of sections of that road, and they've 

been submitted in the record, . . . 
HEARING OFFICER B R A D Y :  

Okay. 

MR. NASH: 

. . . and you have copies . . . 
HEARING OFFICER B R A D Y :  

Okay. 

MR. NASH: 

. . . just like I do that show the condition . . . 
HEARING OFFICER B R A D Y :  

All right. 

MR. NASH: 

. . . and he has testified about it in his 
rebuttal testimony. 
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HEARING OFFICER BRADY:. 

Okay. 

MR. NASH: 

What they submitted from Mr. Hanley and, as you 

heard him say today, today you could not drive a 

vehicle from Mr. Hanley's residence to the Point. 

There's a little bit of work that needs to be 

done. There's one culvert that needs filling in; 

there are some saplings that need clearing; and 

there's some chainsawing that needs to be done, 

and that's what Mr. Hanley says in his affidavit. 

He says, "You cannot drive a vehicle down there 

today." The purpose of our pictures and of his 

testimony is to show the Court that, with a 

relatively minor amount of work, you certainly can 

drive a vehicle down there. 

HEARING OFFICER BRADY: 

All right. That's something that both of you, 

then, can respond to more fully in your written 

arguments, but I was confused, and I wasn't quite 

sure what use each side was making of that. So 

you feel free and should put that in your written 

comments. If there's nothing else, then, tell 

your witnesses that I found them prepared and paid 

attention, which I appreciated, and I will say to 
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counsels that I thought you all were prepared, 

that you proceeded expeditiously in a very 

professional manner, and, as Mr. Pinney knows, I 

do not always say that at the end of a hearing 

either about the witnesses or about the attorneys, 

but, in this case, I think you all presented it 

very well and very effectively, and I appreciate 

it. You're both welcome back any time. 

MR. THOMAS: 

Thank you, Your Honor. 

HEARING OFFICER BRADY: 

If there's nothing else, case is adjourned. 

MR. THOMAS: 

Thank you, Your Honor. 

FURTHER THE WITNESSES SAITH NOT 

HEARING ADJOURNED 

OFF THE RECORD 
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STATE OF KENTUCKY 

COUNTY OF FRANKLIN 

I ,  Connie  S e w e l l ,  t h e  u n d e r s i g n e d  N o t a r y  P u b l i c ,  i n  

a n d  f o r  t h e  S t a t e  of Kentucky a t  Large, d o  h e r e b y  

c e r t i f y  t h e  f o r e g o i n g  t r a n s c r i p t  i s  a c o m p l e t e  a n d  

a c c u r a t e  t r a n s c r i p t ,  t o  t h e  best  o f  my a b i l i t y ,  of t h e  

h e a r i n g  t a k e n  down b y  m e  i n  t h i s  matter,  as s t y l e d  on 

t h e  f i r s t  page of  t h i s  t r a n s c r i p t ;  t h a t  s a id  h e a r i n g  was 

f i r s t  t a k e n  down b y  m e  i n  s h o r t h a n d  a n d  m e c h a n i c a l l y  

r e c o r d e d  a n d  l a t e r  t r a n s c r i b e d  u n d e r  my s u p e r v i s i o n ;  

t h a t  t h e  w i t n e s s e s  were f i r s t  d u l y  sworn before 

t e s t i f y i n g .  

My commission w i l l  e x p i r e  November 1 9 ,  2001.  

Given u n d e r  my hand a t  F r a n k f o r t ,  Kentucky,  t h i s  t h ,  

2 6 t h  d a y  o f  J u l y ,  2001. 

a r y  P u b l i c  
S t a t e  o f  Kentucky a t  La rge  
1705 S o u t h  Benson Road 
F r a n k f o r t ,  Kentucky 40601 
Phone: (502)  875-4272 
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